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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—-Power to prescribe forms of insurance policies is legislative and is not delegable. Fro- 
vision in statute prescribing standard form of fire insurance policy authorizing corpora- 
tion commission to prescribe changes in form, held invalid as unlawful delegation of 
legislative power. Power of corporation commission to regulate insurance business, 
except to limited extent, is statutory. Provision in standard mortgage clause attached 
to fire insurance policy, promulgated by corporation commission, requiring mortgagee to 
give insurer notice of commencement of foreclosure proceeding, otherwise mortgagee’s 
rights to terminate, held invalid and ineffective. Wylie v. Phoenix Assur. Co., Ltd., 
aL EE) 5:25 ; 

3—Fire insurance business is so far affected with public interest as to empower state to 
regulate rates charged by fire insurance companies on state risks. Etna Ins. Co. et al. 
v. Commonwealth ex rel., State Corporation Commission. (Va.). 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute permitting life insurers to except incontestability for double indemnity and dis- 
ability held applicable to policies thereafter issued containing exception. Chambers v. 
New York Life Ins. Co. (N. Y.) 

4—Statute exempting local mutual insurance companies and associations conducting business 
exclusively on assessment plan from provisions thereof as to rates held not void for 
discrimination against stock fire insurance companies. -Etna Ins. Co. et al. v. Com- 
monwealth ex rel., State Corporation Commission. (Va.) .... 7 Band 

4—Valued Policy Law held valid. Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wisc.) . 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10-—Supreme Court of Appeals will not disturb fire insurance rates fixed by Corporation 
Commission, unless it exceeded its powers or exercised authority unreasonably, action 
was based on mistake of law or contrary to or unsupported by evidence, or rate if so 
low as to be confiscatory. Corporation Commission’s order fixing fire insurance rates, 
held not erroneous as based on insurance companies’ invested capital, surplus and 
undivided profits, as well as profits from underwriting business. Statutory reserves 
of fire insurance companies held not conclusive on Corporation Commission in fixing 
premium rates. Burden was on fire insurance companies, in investigation of their 
premium rates by corporation commission, to show that rates filed by them were 
reasonable. Fire insurance companies’ rates, fixed by Corporation Commission, are 
subject to revision when proved inadequate or unjust after fair trial. Supreme Court 
of Appeals cannot consider economic depression on appeal from Corporation. Com- 
mission’s order fixing fire insurance companies’ rates. /®tna Ins. Co. et al. v. Com- 
monwealth ex rel., State Corporation Commission. (Va.) 


§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 
12?4—-Statute held to permit individuals, partnerships, and corporations to exchange “re- 
ciprocal insurance” or “interinsurance”’ contracts as unincorporated association, whereby 
they underwrite one another’s risks through common attorney in fact under agreement 
that each subscriber shall not be jointly liable with any other nor to greater amount 
than specified. Attorney in fact of subscribers for reciprocal automobile insurance 
held not authorized by statute or power of attorney to sue tort-feasor responsible for 
collision, though attorney paid loss toa subscriber, since attorney was not “real party in 
interest” or “trustee of express trust” entitled to bring such action. ‘‘Reciprocal in- 
surance” or “interinsurance” contracts are distinguishable from all other forms of 
insurance, in that every insured is interinsurer and every insurer is insured. Under- 
writers’ Exchange v. Indianapolis St. Ry. Co. (Ind.) 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 21. —— LOCAL FUNDS AND SECURITIES. 
21—-Insurance companies’ claims against insurance company in receiver’s hands for 
unearned premiums and fire losses on reinsured risks and insured’s claims on wind- 
storm policies held covered by its qualification bond. Insurance companies, incorpor- 
ated under state law, are “citizens of this state’? within statute requiring foreign 
insurance companies to file bonds for payment of their obligations to such citizens. 
Articles of Revised Statutes, requiring foreign insurance companies to file bonds 
for payment of obligations under policies or contracts issued thereby, being plain and 
unambiguous, original act cannot be referred to ascertain whether they apply to 
reinsurance contracts. Republic Ins. Co. v. Cunningham et al. (Tex.).... Jez 
24. EFFECT OF NONCOMPLIANCE WITH LAW. 
Tssuance of windstorm policies on property in state by nonresident agents of foreign 
insurance companies did not invalidate them as to insured companies. Republic Ins. 
Co. et al. v. Cunningham et al. (Tex.) 
§ 26. —— ACTIONS. 
26—-Statute giving circuit court in suit by Attorney General acting under direction of com- 
missioner of insurance exclusive jurisdiction to appoint receiver for winding up affairs 
of “any insurance company of this state’ held to include all insurance companies 
authorized to do business within state. Foreign casualty and surety company was 
an “insurance company” within statute giving to Pulaski circuit court in suit by 
Attorney General acting under direction of commissioner of insurance exclusive juris- 


diction to appoint receiver for winding up affairs of any “insurance company.” 
Walker v. McMillen. (Ark.) ‘ se 
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II. Insurance Companies. 
(A) STOCK COMPANIES. 


$ 36. FRANCHISES AND POWERS. , . 

36—Insurer, stockholders, and policyholders are entitled to proper disbursement of insurance 
funds arising from premiums and from other legitimate sources of corporate income. 
Insurance corporations and their officers cannot properly apply insurance funds to 
unauthorized compensation of agents or others for services. Machureks v. Ohio 
National Life Ins. Co. (Nebr.) . ES: 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. ——— RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 5 , 

43—Fire insurance company having been adjudicated insolvent and receiver appointed out- 
standing policies are automatically canceled, and claim for loss thereafter occurring is 
not provable claim against company. Insurer having been adjudicated insolvent, _ 
holders became creditors to extent of unearned premiums. North River Ins. Co. v. 
Walker. (U. 


$ 44. —— REMEDIES AND PROCEEDINGS OF INSOLVENCY. ; 

44—Court, not insurance superintendent, applying for liquidation of fire insurance com- 
pany after rehabilitation order, must determine best course for interests of all con- 
cerned, though superintendent’s views will ordinarily be adopted. Fire Insurance 
company, committee for rehabilitation thereof, and reinsurers, opposing insurance 
superintendent’s application, made only 13 days after rehabilitation order, for liquida- 
tion of company, held entitled to additional time to obtain consents to reorganization 
plan. Increase in value of securities owned by fire insurance company, progress in 
procuring assents to reorganization plan, possibility of —— enabling it to obtain 
further aid from government, and insurance superintendent’s consent to withholding 
of ruling on application for its liquidation held to warrant such action. People ex rel. 
Van Schaick v. Globe & Rutgers Fire Ins. Co. (N. Y.). a earns 

§ 50. ——- ASSETS AND RECEIVERS. fale c. ' 

50—In action for premiums by superintendent of insurance as liquidation of insurance 
company, defense and counterclaim alleging that before order of liquidation claims 
were filed and actions commenced against defendent which insurance company under 
its polciy was called on to defend and satisfy held not maintainable. Amount due 
for premiums on policies are absolute debts and cannot be set off “against loss or 
individual claims due from insurance company in liquidation. Van Schaick v. 
Lincoln Dye Works, Inc. (N. Y.) ‘Glan ‘ Bsa 

(B) MUTUAL COMPANTES. 


§ 57. FRANCHISES AND POWERS. 
(1). In general. 
57(1)—Assessment insurance association, being corporation, which is creature of statutes, 
must respond for its torts same as other corporations. Mortimer vy. Farmers’ Mutual 
Fire & Lightning Ins. Ass’n et al. (Ia.) ; s 
61. INSOLVENCY AND DISSOLUTION. 
62. - - INSOLVENCY AND ITS EFFECT IN GENERAL. 
-Where stock insurer advanced money to mutual life insurer under 
stock insurer’s power, mutual insurer’s obligation to return money so advanced held 
“matured liability’ for purpose of ascertaining its solvency in dissolution proceeding. 
In re State Life Ins. Co. (Okla.) 3 
§ 69. PROCEEDINGS TO ENFORCE DISSOLUTION. 
69-—Evidence in proceeding for dissolution of mutual life insurer sustained finding that 
msurer was insolvent. In re State Life Ins. Co. (Okla.) 


III Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IS GENERAL. 
73—Statutes regarding licensing of insurance agents do not change general laws of agency. 
Continental Casualty Co. v. Erion. (Ark.) 
75. IMPLIED AGENCY. 


Person who sold insurance policies, collected premiums therefor, and after insured’s 
death consulted with beneficiary concerning collection of insurance held insurer’s agent. 
Metropolitan Life Ins. Co. v. Hogan. (U. ) ; 


77. ESTOPPEL TO DENY AGENCY. 
-Provision in liability policy that no person should be deemed company’s agent unless 
authorized in writing by one of specified officers was for company’s benefit and could 
be waived by it. Liability insurance company is estopped from denying that certain 
person is its agent where it knowingly causes or permits him so to act as to justify 
third persons in believing he is company’s agent. Creech v. Massachusetts Bonding & 
Ins. Co. (Va.) Lae ak ta eee ; eka 

77—-Insurance company, which knowingly permits its agent to act in manner justifying 
third person of ordinarily careful business habits that agent possesses authority 
exercised, is estopped to deny agent’s: authority. Pagni v. New York Life Ins. Co. 
(Wash.) ; Jake we aerks 3 mae ; 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Where person held out by mutual fire insurance company as its agent received applica- 
tion for policy, surveyed property, and accepted payment of premium, insurer was 
liable for loss. Rorick v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 
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78-—Insurance companies are responsible for acts of their agents. Litto v. Republic Fire 
Ins. Co. of Newark, N. J. (Pa.) 

78—-Nebraska statute defining agent makes soliciting agent agent of insurer, but leaves 
extent and nature of his authority to be determined by general law. Gill et al. v. 
Mutual Life Ins. Co. of New York. (U. S.) 224 

§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 

81—-Bank cashier’s permission as insurance agent to write robbery insurance on bank did 
not excuse his concealment of known facts showing extra risks imposed. Harrison State 
Bank v. United States Fidelity & Guaranty Co. et al. (Mont.) ers 

81—-Insurance agent cannot represent insurer in securing policy in which he has direct 
interest adverse to insurer and undisclosed to it. Policy in which insurance agent 
has direct interest adverse to insurer and undisclosed to it will be canceled as against 
public policy, and actual fraud need not be shown. Life policy secured under general 
agent’s instruction by insurance agents who were president and cashier of bank which 
was principal creditor of insured to whose estate policy was payable, could not . be 
canceled in absence of actual fraud. Bank which was principal creditor of insured to 
whose estate life policy was payable, had no direct enforceable interest in policy which 
would cancel it because of dual agency of insurance agents who were bank’s president 
and cashier, without proof of actual fraud. Concealment from insurer by insurance 
agent who was bank cashier, of known fact concerning physical or financial condition 
of insured, who was indebted to bank, for whose protection life policy was secured, 
would be equivalent to misrepresentation warranting cancellation of policy. Evidence 
that insurance agent who was bank cashier failed to state in confidential report to 
insurer that $10,000 of insured’s indebtedness was canceled by bank for whose protection 
life policy was secured, warranted charge on concealment of facts from insurer which 
sought to cancel policy. Rockford Life Ins. Co. v. Tschiedel. (Tex.) as 

§ 8&4. COMPENSATION OF AGENT. 

(4). Commission on renewals. i 

84(4)—Insurance agent cannot recover commissions on renewals after expiration of agency, 
unless right is expressly stipulated or is clearly implied from contract. Life insurance 
agent held entitled to commissions on renewal premiums collected after termination of 
agent’s employment, where contract provided for renewal commissions on procuring 
stated volume of business and provided schedule for renewal commissions in event of 
contract’s termination. Phillips v. American Nat. Assur. Co. (Mo.) 

(6). Actions for compensation. ee y 

84(6)—-Where executed oral contract regarding division of insurance commissions applied 
to overwriting commission only, evidence of subsequent contract modifying such agree- 
ment held admissible without showing independent consideration, where commission 
earned was on sales and not overwriting commission. Fuller v. Deacon et ux. (Wash.) 

§ 85. BREACH OF CONTRACT BY PRINCIPAL. : P 

85—-In employee’s action for wrongful discharge whether he devoted whole time, attention, 
and ability to employment as state insurance agent, where evidence showed he took 
Indians on vaudeville tours, held for jury. In insurance agent’s action. for wrongful 
discharge, employer held not entitled to peremptory instruction on admitted fact that 
agent failed to turn over moneys collected where contract required written notice ot 
cause for discharge and such cause was not specified in notice of discharge. In insur- 
ance agent’s action for wrongful discharge, present value of renewal commissions was not 
incompentent merely hecause record showed some_policies_in force when agency ter- 
minated and lapsed before trial. Kiker v. Bank Savings Life Ins. Co. (N. M.) 

$ &6. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
88. — GENERAI OR SPECIAL AGENTS. 
Settlement of claim for premiums due on insurance policies, entered into between 
insurer’s general agents and assured, held binding upon insurance company. Zurich 
General Accident & Liability Ins. Co. v. Essex Chair Co. (N. J.) bane : 
90. — EFFECT OF PROVISIONS OF POLICY. 
Court will not permit insurance company or fraternal organization to exonerate itself 
from liability for its agent’s acts by contract. McDonnell vy. Local Union No. 81 of 
Amalgamated Meat Cutters and Butcher Workers of North American. (Wash.) 1043 
91. EFFECT OF INSTRUCTIONS TO AGENT. 
Secret instructions from insurance company to general agent, restricting authority of 
general agent, where instructions were unknown to assured, are not binding upon 
assured. Zurich General Accident & Liability Ins. Co. v. Essex Chair Co. (N. J.) : 
Insurance company is bound by acts of its agents within scope of his apparent authority. 
though in violation of private instructions. Pagni v. New York Life Ins. Co. (Wash.) 849 
92. —— EVIDENCE AS TO AUTHORITY. 
Evidence unknow! at time insured’s action was taken would not show ostensible author- 
ity of insurer’s alleged agent, but, when known at later time, it could be admitted to 


corroborate what was earlier known. Jackson & Co. Inc. v. Great American Indemnity 
Co. (Mass.) 5 a aeree 


94. RATIFICATION. 


Insurer’s act of sending notices to insured of due dates of premiums held ratification 
of agreement between insured and insurer’s agent that such notices would he sent. 
Jamison v. American Workmen Ins. Co. (S. C.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§$ 98. —— IN GENERAL. 


98—Insurance agent, in preparing and executing policy, acts as agent of insurer. Bales 
v. General Ins. Co. of America. (Idaho.) ‘ * 1054 
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98—One who was held out by mutual fire insurance company as its agent was agent of 
insurer, not of insured, in receiving application and collecting premiums and forwarding 
application to insurer, which was bound by agent’s knowledge. Rorick v. State Mut. 
Rodded Fire Ins. Co. of Michigan. (Mich.)................. eceedta dae 

98—Rule that same person may not act as agent for both insurer and insured does not 
apply, unless dual agency thus created requires agent to assume incompatible duties. 
Fadden et al. v. Sun Ins. Office, Ltd. of London. (Nebr.) 

§ 100. EVIDENCE AS TO AGENCY. 3 . 

100—-Where contractor possessing inchoate lien right for labor and material furnished in 
constructing building applied to local insurance agent, who was on contractor’s payroll 
as foreman, for fire policy, evidence sustained finding that local agent, who knew 
contractor had no mortgage, acted solely for insurer_in issuance of policy to owner 
with loss payable clause to contractor as mortgagee. Consolidated Lumber Co. v. Mer- 
cury Ins. Co. et al. (Minn.) : 

§ 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—-Agent employed to keep property insured must exercise good faith and reasonable 
diligence to procure best terms obtainable. Agent employed to keep property insured, 
if professional agent, must exercise particular skill reasonably to be expected and know 
different companies and terms available. Generally, whether agent employed to _keep 
property insured has exercised good faith and diligence to procure best terms available 
is jury question. Whether agent employed to keep properties insured was chargeable 
with bad faith in not procuring policies containing coinsurance clauses and three-year 
policies on two-year premium held for jury. Colpe Inv. Co. v. Seeley & Co. (Calif.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THERE- 

UNDER. . es 

104—In suit by beneficiaries of life certificate issued by insurer under group policy, petition 
stated no cause of action against employer. Peyton et al. v. Metropolitan Life Ins. Co. 
et al. (La.) ae aes ae ; eh : 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 109. REPRESENTATION OF BOTH PARTIES. 

109—Dual agency of person acting as agent for insured in keeping his property insured, 
and as agent of insurer in making insurance contract after procuring authorization. 
held not to invalidate temporary insurance contract. Rossi vy. Firemen’s Ins. Co. of 
Newark, N. J. (Pa.) 

§ 110. EVIDENCE AS TO AUTHORITY. 

110-—-Evidence, in action on fire insurance contract, established understanding that insurer's 
agent was to keep insured’s property covered, authorizing agent to replace cancele¢ 
policies without consulting insured. Evidence on suit on temporary fire insurance 
contract sustained finding both insured and insurer assented to agent’s acting for both 
parties in rewriting canceled policies. Rossi v. Firemen’s Ins, Co. of Newark, N. J. 
(Pa.) or oes 

IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—One has unlimited insurable interest in his own life, and may take out life policy on 
his own life payable to whom he desires. One taking out policy for his own benefit, 
on life of another, must have insurable interest in continuance of insured’s life. 
National Life & Accident Ins. Co. of Nashville, Tenn. v. Alexander. (Ala.) 
Where purchaser, without insured’s knowledge took deed and fire policies in insured’s 
name, insured, having no interest in property, could not recover on policies, and hence 
purchaser could not recover in right of insured. As respects validity of fire policies in 
which person named as insured had no insurable interest, parties’ rights under policies 
held fixed when loss occurred. Prince v. Granite State Fire Ins. Co. (N. H.)..... 

114—Person need not have any insurable interest in another’s life to be named by insured 
as beneficiary in life policy. In re Szymanski’s Estate. (Pa.) 

§ 115. --—- WHAT CONSTITUTES INTEREST IN PROPERTY. 

(6). Vendor and purchaser. 

115(6)—-Where vendor retains legal title or lien, both vendor and vendee in possession 
have insurable interest. In absence of contrary agreement, neither vendor nor vendee 
has insurable interest in fire insurance policy taken out by other. Harch v. Commerce 
Ins. Co. (Ta.) , or ae an: 

115(6)—-Vendor of realty retaining lien has insurable interest. Bowman v. Hartford Fire 
Ins. Co. et al. (W. Va.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—One has unlimited insurable inteest in his own life, and may take out life policy 
on his own life payable to whom he desires. One has no insurable interest in life of 
his cousin; hence policy procured by beneficiary on life of cousin is void as wagering 
contract. National Life & Accident Ins. Co. of Nashville, Tenn. v. Alexander. (Ala.) 


116(1)—Insurable interest arising or implied from relationship will be deemed to exist 
when relationship is such that beneficiary has legal claim upon insured for services 
or support. “Insurable interest” exists where, from personal relations between 
beneficiary and insured, beneficiary has reasonable right to expect some pecuniary 
advantage from continuance of insured’s life or to fear loss from insured’s death. 
Insured’s loaning of small sums of money to beneficiary as in industrial life policy 
and friendly relations between insured and beneficiary who were cousins held not to 
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give beneficiary insurable interest in insured’s life. Washington v. Victory Industrial 
Life Ins. Co. (La.) 
(3). Brother or sister. 
116(3)-~-Woman had no insurable interest in life of natural half-sister and such relation- 
ship mone was insufficient to support insurance contract. Crump y. Southern Dixie Life 
Ins. Co. (N dA 


118. INSURANCE WITHOUT INTEREST. 


§ 

§ 119. — WAGERING POLICIES IN GENERAL, 

119—-Life insurance policy, taken out by beneficiary not related to. insured within degfee 
of consanguinity creating insurable interest, is void as against public policy. Evans 
v. Independent Nat. Life Ins. Co., Inc. (La.)... coats as 

119—-Insurance policy on life of another, issued to beneficiary having 
to insured’s life, is void as against good morals and public policy, where premiums 
are paid by beneficiary. Crump v. Southern Dixie Life Ins. Co. (N. C.) 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—Life policy being legal in its inception, changing of beneficiary is also proper regard- 
less whether beneficiary has insurable interest in insured’s life, nor does payment of 
succeeding premiums by party named deprive him of benefits. In re Szymanski’s 
Estate. (Pa.). 


§ 123. EXTINGUISHMENT OF POLICY. ‘ 
123—-On conveyance of insured property at foreclosure sale, insured lost all interest therein 
and policy became void as to her, regardless of lack of provision voiding policy 
on change of interest or title to property and of fact that insured continued to pay 
assessments. Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. / 
124—“‘Insurance” is contract of indemnity generally for benefit of insured and those Jin 
privity with insured. Bakker et al. v. Astna Life Ins Co. of Hartford, Conn. (N. Y.) 
124—Fire insurance policies are not contracts in rem, but purely personal contracts, 
available only to holders or insured. St. Paul Fire & Marine Ins. Co. v. Culwell et al. 
Cree) ci. 
124—“Life. policy 3 ; 
is not assurance for single year with privilege of renewal by paying annual premium, 
but is entire contract of assurance for life, subject to forfeiture for nonpayment of 
premiums. Burnet v. Wells. (U. S.) “3 . wee 


§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. ‘ . 3 

125(2)—Generally, insurance contract is to be governed by laws of state in which it was 
made. Noel v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Nebr.) ............ 

125(2)—Life insurance policies, taken out by New York resident through New York agency 
of Wisconsin corporation using New York form, were New York contracts governed 
by law of that state. Levy’s Estate v. Commissioner of Internal Revenue. (U. S.).. 

125(2)—Ordinary rule that law of place where contract is made governs validity and con 
struction held applicable to fire policy covering buildings in foreign country. Vermont 
Mut. Fire Ins. Co. v. Van Dyke. (Wash.) . 

§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—In absence of any agreement on subject, insured was bound as matter of good faith 
to inform insurer of material change in condition of health between date of applica- 
tion and date of delivery of policy. New York Life Ins. Co. v. Gist et al. (U. 5 oh 

127—Certificates of marine insurance issued after loss known to both parties could not 
affect rights of parties, since they were without consideration and void. St. Paul Fire 
& Marine Ins. Co. v. Pure Oil Co. (U.S.) , Rats earch el 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(2). Actions on agreements. 

128(2)—Applicant for fire insurance could maintain actions ex delicto, based on negligence 
of insurance company and agent in failing to write and deliver policy. Negligence of 
fire insurance company and agent in failing to write and deliver policy held for jury. 
In action for negligence of insurance company and agent in failing to write and deliver 
fire policy on household goods, plaintiff’s contributory negligence held for jury. Mor- 
timer v. Farmers’ Mutual Fire & Lightning Ins. Ass’n et al. (Ia.) " 


129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
Insurer’s assistant cashier, to whom general public went to pay premiums, obtain loans, 
and sign legal instruments relating thereto, held ‘agent’? whose statements were 
binding on insurer. Barrett v. Northwestern Mut. Life Ins. Co. (Nebr.)..... he 
129-—-Proof merely that assistant superintendent of life insurer’s branch office told under- 
takers, after examining policy, to bury insured and that insurer would see that they 
got their money, was insufficient to bind insurer. Sullivan et al. v. John Hancock 
Mutual Life Ins. Co. (N. H.) .... eid ata aie diets 
Soliciting agent’s statement that money due under industrial life policy will be paid 
to person who pays premiums and holds policy binds company. Prudential Ins. Co. of 
America v. Roberto et al. (R. Dein citnclls ce berate eee ; ; 3 Bo A 
‘Where insurance agent was authorized to make insurance contract, insurer held bound 
by agent’s oral agreement to grant removal permit. Home Ins. Co. of New York v. 
Sullivan Machinery Co. (U. S.) : 4 
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$ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Application for insurance is mere offer which may ripen into contract by accept- 
ance. Money paid by applicant to insurer’s agent with application could not become 
insurer’s property until policy was issued. Swentusky v. Prudential Ins. Co. of 
America. (Conn.) 
130(1)—-That local agent’s telegram, informing insurer’s home office regarding rewriting of 
canceled policies, did not mention rate and amount of premium, held not fatal to for- 
mation of temporary contract, since agreement to pay reasonable premium will be 
implied. Rossi v. Firemen’s Ins. Co. of Newark, N. J. (Pa.) .........-..0-e ce eeeee 
130(1)—“Provisional applications” for marine insurance are merely requests for cer- 
tificates, and not intended as temporary “binders,” since “binders” are documents 
which are delivered to assured to stand until policies are issued. St. Paul Fire 
Marine Ins. Co. v. Pure Oil Co. (U. S.) 
(2). Necessity of acceptance and approval. 
130(2)—Applicant’s payment of $5. to insurance agent with application for life policy held 
no consideration rendering insurer liable before it accepted offer. Swentusky v. Pru- 
dential Ins. Co. of America. (Conn.) . 
130(2)—Making of application for fire and windstorm policy is merely offer and must be 
accepted by insurer before it becomes contract. Moon v. Central States Fire Ins. Co. 
(Kan.) ‘ 
(3). What constitutes acceptance. z 
130(3)—Where insurer, through agent, did not return cash premium and premium note 
within reasonable time after application, fire policy held in force. Cloyd v. Republic 
Mut. Fire Ins. Co. (Kans.) 
130(3)—-Where domestic mutual 
liability should attach under application until after it had been approved by secretary, 
soliciting agent could not approve application. Godfrey et al. v. North Dakota Farmers 
Mut. Tornado & Cyclone Co. (N. D.).. : 
(4). Effect of delay. 
130(4)—Life insurance companies are not so charged with public interest as to impose on 
them peculiar duty to protect interest of those applying for insurance. Making applica- 
tion for life policy cannot create implied contract by insurer to act on it within rea- 
sonable time, with correlative duty to deal with application with reasonable care. 
Swentusky v. Prudential Ins. Co. of America. (Conn.) + 
130(4)—Mere delay of insurer’s agent in notifying applicant of rejection of applicatio 
for fire and windstorm policy when applicant had opportunity for frequent inquiry 
held not to constitute insurance contract nor to operate as assent nor create estoppel 
where applicant was not misled. Moon v. Central States Fire Ins. Co. (Kan.) 
130(4)—Action for negligent tort in delaying delivery of life insurance policy must be 
brought by administrator of insured’s estate, not beneficiary. Complaint held to state 
cause of action in beneficiary for breach of contract by failure to deliver life insurance 
policy. Veser v. Guardian Life Ins. Co. of America. (Ohio.) ................. ; 
130(4)—Executors of applicant for life insurance, who died while application was pending 
and before acceptance thereof, could not recover from insurer in tort on ground of 
failure to act on application within reasonable tim 
Assur. Soc. of the United States. (U. S.) ... 
(5). Notice of rejection. 
130°¢5)--Where mutual insurer’s secretary rejected application and returned it and note 
for entire premium to soliciting agent because directors, before application was made, 
had adopted resolution requiring one-fifth of premium to be paid in cash but soliciting 
agent did not inform applicant of facts, insurer held not liable for windstorm injury 
to insured’s buildings after expiration of applicant’s membership under prior application. 
Godfrey et al. v. North Dakota Farmers’ Mut. Tornado & Cyclone Co. (N. 
(7). Offer to insure and acceptance. 
130(7)—Provision in application for health policy, permitting examination of policy for ten 
days, held for insured’s sole benefit, and, by retaining policy beyond such period 
without advising insurer of rejection, insured accepted policy. Schmith v. Union Mut. 
Casualty Co. (Ia.) ; 
130(7)—That advertisement of accident policy recited that $10,000 was payable for loss of 
life held not to entitle applicant’s administrator to $10,000, where policy tendered after 
applicant’s death in automobile accident provided for lesser coverage for such death, and 
advertisement disclosed policy would contain other provisions. Failure to deliver accident 
policy to applicant during his lifetime held not prejudicial to him or to his estate, 
where amount recovered from insurer represented actual amount which estate was 
entitled to recover on policy. Bowers v. Washington Times Co., Inc. et al. (U. S.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)——Statute providing that insurance policies, when “subscribed and attested, shall be 
obligatory,” held not to invalidate temporary oral insurance contracts intended to be 
effective only until execution of formal policy. In absence of charter or statutory regu- 
lations forbidding them, oral contracts of insurance are valid. Statutes providing that 
stock company should not issue policies other than those of standard form set forth 
therein held not to invalidate temporary oral contracts of insurance. Rossi v. Firemen’s 
Ins. Co. of Newark, N. J. (Pa.) 
(2). Authority of agent. 
131(2)-—That in consummation of previous transaction insurance soliciting agent had drawr 
draft on insurer for sum due, as agreed on by insurer and insured, held immaterial 
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on issue of agent’s apparent authority to orally contract. That insurer’s previous 
policy to alleged insured bore same date as previous application held not to indicate 
that in subsequent transaction soliciting agent would have authority to make oral agree- 
ment that insurance should be in force from date of application. Insurance soliciting 
agent’s statement to applicant regarding extent of agent’s authority held unavailing to 
applicant as against insurer. That insurer to whom application for insurance covering 
railway employee had been made, retained order on railway company for deduction of 
premiums from employee’s wages held immaterial on issue of soliciting agent’s appar- 
ent authority, where insurance application was not accepted. That soliciting agent, at 
request of alleged insured, procured form for giving preliminary notice, held not 
material on issue of agent’s apparent authority, in absence of showing that insured 
knew that agent had form at time alleged oral insurance contract was made. Insurer's 
requisition for and license issued to soliciting agent had no greater force than statute 
regarding license where forms used for requisition and license were prepared by insur- 
ance commissioner in compliance with such statutes. Alleged insured could not rely on 
form of insurer’s requisition for and license to soliciting agent to establish agent’s ap- 
parent authority to orally contract, where alleged insured had no knowledge of exist- 
ence of either before controversy arose. Continental Casualty Co. v. Erion. (Ark.) 

§ 132. BINDING SLIPS OR MEMORANDA. 

132—Parties held to have right, in rider attached to straight life policy, to contract for 
interim term insurance covering period between date of ee and policy date. 

Medlin v. American Bankers’ Ins. Co. (Mo.) : 

Agent's acceptance, on insurer’s authorization of offer he m: ude in behalf of insured to 

rewrite fire policies canceled by insolvency of insurer, made bniding preliminary con- 

tract, rendering insurer liable for loss occurring before delivery of policies. Payment 

of premium before loss occurred held not necessary to validity of temporary insuiance 

contract covering unexpired term of canceled policies. Local agent’s telegram to insurer's 

home office regarding insuring of all liability under unexpired terms of canceled 

policies evidenced existence of temporary insurance contracts in force until written 

policies were issued. Preliminary insurance contract evidenced by written memorandum 

is valid and effective, though loss occurs before policy is issued. Rossi v. Firemen’s 

Ins. Co. of Newark, N. J. (Pa.) 

§ 33. FORM AND REQUISITES OF POLICY. 

(1). In general. 

133(1)—-Premium or consideration for insurance should be designated in policy. 
v. Ohio National Life Ins..Co. (Nebr.) ‘ 

133(1)—Law establishing standard provisions for liability policies held to apply to any 
policy issued by stock company authorized to insure against liability for personal 


injuries whether on land or sea. Hansen vy. Continental Ins. Co. of City of New 
York. (N. Y.) 


=) 
to 


Machurek 
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§ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—-Failure to attach application and questions and answers to life policy, as required 
by statute, excluded them from contract and they were not admissible in evidence to 
show falsity of insured’s answers to application. First Texas Prudential Ins. Co. v. 
Smith. (Tex.) ; anes AG leis 4 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)-—Unless otherwise agreed, delivery of policy is not essential to validity of insurance 
contract. National City Bank of St. Louis v. Missouri State Life Ins. Co. (Mo.) 
(2). Sufficiency and effect of delivery. 
136(2)—-Where insurers’ agent was to retain fire policies until insured paid note accepted 
for unpaid balance of premiums, that policies never came into insured’s manual pos- 
a"yeae held not to defeat his cause of action. Iawson et al. v. Southern Fire Ins. Co, 
ROMER asia ahs Soe also enaee tat oe ornare caine eke a eee Oa eT 
(4). Effect of condition as to delivery while insured 1s in good health. 
136(4)—-Life policy provision that policy shall not take effect until payment of first 
premium while insured is in good health amounts to ‘“‘warranty’’ within statute pre- 
venting avoidance of policy unless misrepresentation is made with intent to deceive 
er unless matter misrepresented increases risk. Southern State Life Ins. Co. v. 
Dunckley et al. (Ala.) 
136(4)—Condition that life policy shall not take effect unless delivered during lifetime and 
good health of insured is valid condition precedent to liability of insurer. National 
Life & Accident Ins. Co. v. Davison. (Ark.) 
136(4)—Insurer, under application for life policy, held not estopped from asserting rights 
because of change in applicant’s health after medical examination and before delivery 
of policies. Under application for life policies, delivery during applicant’s continuance 
in good health and payment of first premium, held condition precedent to policy 
becoming effective. Range et al. v. Mutual Life Ins. Co. of New York. (Ia.) 
136(4)—Clause rendering industrial life policy void until actually delivered to insured in 
person while in sound health held not to violate public policy. Industrial life policy 
clause making policy void until actually delivered to insured in person while in sound 
health rendered policy ineffective until such delivery. and precluded beneficiary’s re- 
covery where insured died before delivery. Callan v. Mutual Life Ins. Co. (La.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—“Sound health” as used in clause exempting life insurer from liability unless 
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insured is in “sound health” on date of issuance does not mean absolute freedom 
from bodily infirmity or tendecy to disease, or temporary attack without probable 
bearing on insured’s life, but absence of disease that has direct tendency to shorten 
life. “Sound health’ as used in clause exempting life insurer from liability unless 
insured was in “sound health’ on date of issuance held to mean such organic ailments 
or diseases as incapacitated insured from attending to daily tasks and had tendency 
to shorten life. Washington Fidelity National Ins. Co. v. Lacey. (Ohio.).... 

136(4)—Under life policy requirement of delivery during applicant’s continuance in good 
health, applicant must disclose to insurer any known change in his health after appli- 
cation and before approval that would affect insurability of risk. Provision that life 
policy should not take effect until delivery thereof and payment of first premium 
during insured’s “continuance in good health’ means delivery and payment of first 
premium while insured’s health was the same as it was at time of making application 
or of medical examination. Life insurer was iiable under policy requirement of delivery 
during applicant’s continuance in good health where insured’s representations that 
he was in good health were made in good faith, though unknown to him insured then 
had chronic leptomeningitis, whereof he died, and there was no change in insured’s 
condition between date of application and date of delivery of policy. Mutual Life 
Ins. Co. of New York v. Muckler. (Ore.) 

136(4)—Insurer waiving health examination, or insured’s warranty in application, could pro- 
tect itself by incorporating condition in life policy requiring that insured be alive and 
in sound health at date of its issuance. Provision in life policy requiring that insured 
be alive and in sound health at date of insurance held “condition” and not “covenant,” 
and operated more strongly for insurer than covenant that answers in_application were 
deemed warranties. Youngblood v. Prudential Ins. Co. of America. (Pa.) < 

136(4)—Evidence showing applicant consulted physician because of pain in side sustained 
finding that he consulted physician between date of application and date of delivery of 
life policy so as to make it ineffective under its express terms. New York Life Ins. 
Co. v. Gist et al. (U. 

136(4)—Provision of life polic 
received while insured is in good health is valid. Gill et al. v. ¥ 
of New York. (U. S.) . 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to birid company. ; : s 
137(1)—In absence of express provision that policy shall not be in force until premiums 
are paid, such provision cannot be implied. Schmith v. Union Mut. Casualty Co. (Ia.) 
137(1)—Under application for life policies, delivery during applicant’s continuance in good 
health and payment of first premium, held_ condition precedent _to policy becoming 
effective. Range et al. v. Mutual Life Ins. Co. of New York. (Ta.).............. 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Any provision may be inserted ir fire policy restricting insurer’s liability as it 
may deem proper, provided such provision is not unreasonable, illegal or against public 
policy. Haselden v. Home Ins. Co. of New York. (Ky.) . “i ; ; : 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Two weeks’ time for preparation and delivery of industrial life policies held not 
to waive clause requiring actual deliver 
Callan v. Mutual Life Ins. Co. (La.) ee aetna 
141(1)—Local agent has no power to waive express conditions of policy. Soliciting agent’s 
knowledge of insured’s unsound health did not constitute waiver by insurer of life 
policy condition requiring that insured be alive and in sound health on date of 
issuance, where policy constituted entire contract between parties, and was not subject 
to waiver or modification by agent. Youngblood v. Prudential Ins. Co. of America. 


policy was issued and delivered did not bind insurer nor prevent it from defending on 
that ground. Price vy. Mutual Life Ins. Co. of Baltimore. (Pa.) 

141(1)—-Where insurer forwarded two types of life policies, insured having right to select 
one and pay premium thereon, recital in policy selected that premium had been paid 
on date of application did not operate as waiver by insurer of condition precedent re- 
specting consultation with physicians before delivery of policy. notwithstanding statute 
respecting conclusiveness of recital of receipt of premiums. New York Life Ins. Co. 
+ Ce ee GO. Ecc ks a Miccide ple Naa ca HE Ree oa Rea ores 

(2). Payment of first premium. 

141(2)—Where insurance company retained premium check from December 6 until January 
15, and then returned it, on ground no liability had occurred, and excused retention of 
check by claiming it had not yet completed investigation of insured’s application, pre- 
mium held paid where no such investigation was contemplated in application or policy. 
Schmith v. Union Mut. Casualty Co. (Ta.) ..... eat ‘ ay ‘ 

141(2)—Insurer’s agent authorized to deliver policy and collect premium waives prompt 
payment of premium by delivering policy without requiring payment. making effective 
from delivery. National City Bank v. Missouri State Life Ins. Co. (Mo.) 

(4). Estoppel of insured. 

141(4)—Rule that insured retaining policy is estopped from setting up fraud of agent 
who took application did not apply to insured who was illiterate. Weiss v. Policy 
Holders’ Life Ins. Ass’n. (Cal.) visidiars 
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§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—-Where removal permit attached to fire policy did not accurately express intent of 
antecedent oral agreement between insured and insurer’s agent authorized to make 
contract, insured held entitled to reformation. Home Ins. Co. of New York v. 
Sullivan Machinery Co. (U. S.) 
(2). Reformation by company. 
143(2)—-Where insurance agent and vendor retaining lien intended fire policy for vendor's 
sole benefit, vendor held entitled to reformation of policy merely containing loss 
payable clause in his favor. Bowman vy. Hartford Fire Ins. Co. et al. (W. Va.).. 
(3). Fraud and mistake in general. 
143(3)—As respects right to reformation of policy, where insured applied for accident 
policy and paid premiums, relying on misrepresentations made by soliciting agent within 
scope of authority, insurer held bound by representations, notwithstanding policy pro- 
vided agent could not change it. Stewart v. Commonwealth Casualty Co. of Phila- 
delphia, Pa. (Kans.) he caine oes 5 
143(3)—-Where contract for accident insurance was made from insurer’s circular used by 
soliciting agent, which circular specified definite indemnity for accidental loss of thumb 
and finger, without defining word “loss” but policy, in type smaller than schedule of 
losses, provided that “loss of thumb and index finger means severance at or above 
the metacarpal-phalangeal joints’ policy held pronerly reformed by deleting definition 
therefrom. Noel v. Continental Casualty Co. (Kan.) Rete ene 1117 
143(3)—There was mutual mistake warranting reformation of fire policy where insurer's 
agent changed beneficiary at request of third party without insured’s knowledge, not- 
withstanding that renewals were also issued in wrong name before loss. Crowell v. 
New Hampshire Fire Ins, Co. (La.) : 289 
143(3)—Equity court may correct and reform insurance contracts for mutual error or 
mistake, or for error or mistake on one side, and fraud on the other. Court’s right 
to reform insurance policy in any material respect must have as basis meeting of minds 
of insurer and insured as to terms. Insured held not entitled to reformation of policy 
to change amount of insurance, there being no mutual mistake concerning amount. 
Topps v. North British & Mercantile Ins. Co. (La.)...... sie esta stethas st Aen S 
143(3)—Where contractor possessing inchoate lien right for labor and material furnished 
in constructing building applied to local insurance agent, who knew contractor had no 
mortgage, for fire policy which was issued to owner as insured with loss payable clause 
to contractor as mortgagee, contractor held entitled to reformation of policy for mutual 
mistake and to recover on policy as reformed. Consolidated Lumber Co. v. Mercury 
Ins. Co. et al. (Minn.) eee e ween eenes 
(4). As to property or interest covered. 
143(4)—-Where fire policy limited risk to goods in one of three adjacent buildings, but 
both insured and insurance agent believed policy covered any loss to goods in any one 
of the buildings, policy could be reformed. Dietrich v. Retailers’ Fire Ins. Co. of 
Oklahoma. (Kans.) ee ; 
143(4)—If mistake of parties is in identity of property itself, reformation of fire pohcy 
cannot be had; there being no meeting of minds. Fadden et al. v. Sun Ins. Office, 
Ltd. of London. (Nebr.) exis ; ; 
(5). As to title of insured. 
143(5)—-Where party acting as agent of both insurer and mortgagee, authorized to procure 
fire policy to protect mortgage for benefit of mortgagor, had policy issued without 
knowing of change in record owner of mortgaged property, policy could be reformed 
after loss. Fadden et,al. v. Sun Ins. Office, Ltd. of London. (Nebr.) 
(7). Necessity of reformation. 
143(7)—Buyer of automobile on installment plan, though not named in fire and theft insur- 
ance policy, held entitled to recover thereon without first having procured reformation of 
policy. Elliott v. Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) ; 
143(7)—Application for reformation of insurance policy is unnecessary provided it appears 
either from face of instrument or intrinsic facts which is true and which is false 
description. Litto v. Public Fire Ins. Co., of Newark, N. J. (Pa.) 1081 
(8). Right te reformation. 


—As respects right to reformation of policy, insured could assume, without reading 
accident policy, that it conformed to agreement with insurer’s soliciting agent. Stewart 
vy. Commonwealth Casualty Co. of Philadelphia, Pa. (Kans.) 
143(8)—-Insured’s failure to read renewal contract for fire insurance did not relieve in- 
surer as regards mutual mistake, since insured could presume policies were issued in 
accordance with original policy. Crowell v. New Sieupilare Fire Ins. Co. (La.) 
143(8)—-Ordinarily, where there is no mistake as to identity of property, reformation of 
fire policy will be allowed, even after loss has occurred, if reformation is sought in 


due season shorter than period of limitations, Fadden et al. v. Sun Ins. Office, Ltd. 
of London. (Nebr.) 7 


143(8)-——Insured’s failure to read and discover that fire policy removal permit did not truly 


reflect oral agreement held not to bar reformation. Home Ins. Co. of New York 
v. Sullivan Machinery Co. (U. S.) : 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—-When insured exercises privilege given by term policy to exchange it for ordinary 
‘life policy, new policy creates new contract. National City Bank of St. Louis v. Mic 
souri State Life Ins, Co. (Mo.) sees : ; 57 


143(8) 
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(2). Powers of agents and brokers. 
144(2)—General agent of insurer, with authority to enter into fire insurance contracts, 
may make alterations to same extent as insurer. Alteration of fire insurance contract 
by subsequent agreement by general agent must be based on consideration. While 
fire insurance contract remains executory, reliance on binding effect after alteration by 
parol agreement of insurer's general agent of insurer constitutes sufficient consideration 
for alteration. Hartford Fire Ins. Co. v. Aaron. (Ala.) 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Agreement for renewal of fire policy held not void for indefiniteness as to 
identity of insurer, though selection was left to agent when original policy was 
obtained. Agreement to renew fire policy on insured’s grain to cover portion which 
insured owned at time of renewal held not void for failure to identify property 
insured. In action for damages based on failure of defendant insurer’s agent to 
execute agreement to renew fire policy, it was presumed that renewal policy would be 
for same amount, same period, and for same premium as policy which expired. Evi- 
dence held sufficient to show existence of completed contract in praesenti for renewal 
of fire policy, in insured’s action against insurer for agent’s negligent failure to 
execute agreement to renew. Insurance agent’s failure to perform contract with 
insured for renewal of fire policy held attributable to insurer, rendering insurer liable 
for resulting damages to insured. Bales v. General Ins. Co. of America. (Idaho.) 1054 
145(1)—On renewal of fire policy, insurer must call attention to any change in terms. 
Crowell v. New Hampshire Fire Ins. Co. (La.) ... Siawiee Rates : woe 289 
145(1)—No obligation devolves on insurer’s agent to renew or issue a new fire insurance 
carried on insured’s property. Topps v. North British & Mercantile Ins. Co. (La.) 639 
145(1)—Payment of renewal premium on accident policy after expiration date held to 
continue policy in force one year from date of payment, rather than one year from 
expiration date. Term “renewal” within clause in accident insurance policy has no 
strictly legal meaning. and does not necessarily connote continued series of two or 
more. Ejisenberger v. North American Accident Ins. Co. (€N. J.) ; : 179 
(2). Powers of agent. 
145(2)—Agreement to renew fire policy heid within scope of insurance agent’s apparent 
authority. Bales v. General Ins. Co. of America. (idaho.) 1054 
(3). Payment of premium 
145(3)——-Imsurer’s acceptance on April 20 of balance of premium which it claimed was due 
April 14. was consideration for and operated as renewal of life policy. Jordan v 
Equitable Life Assur. Soc. of the United States. (S. C.) 
(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 

146(1)—Insurance contract, made with very limited coverage for small premium, will be 
construed according to its terms. Life & Casualty Ins. Co. of Tennessee v. Whitehurst. 
(Ala. ) , 

146(1)—Insurance contracts should be construed to effectuate parties’ intention, and doubt- 
ful questions should be resolved in favor of insured. tna Life Ins. Co. v. Davis 
et al. (Ark.) 3 oo 

146(1)—Insurer’s liability depends upon wording of contract. Toshi Taketa v. Policy 
Holders’ Life Ins. Ass’n. (Calif.) 

146(1)—In automobile driver's action on indemnity policy protecting both driver and insured 
owner, provision forbidding actions until damage had been fixed by court of last resort 
must he construed with rest of policy. Scott v. Inter-Insurance Exchange of Chicago 
Motor Club. (Ill.) 

146(1)—In action to recover on fire policy, court must enforce policy as written. Green 
v. Phoenix Ins. Co. of Hartford. (Ia.) eon : 

146(1)—-Fire insurance contract measures rights of parties thereunder. In construing fire 
policy, court may not add to or strike from conditions of policy. Where forfeiture is 
expressly provided for by provision of fire policy, court must permit policy to operate 
according to its expressed language. Haselden vy. Home Ins. Co. of New York. (Ky.) 

146(1)—Courts cannot make new insurance contracts even though insured’s failure to collect 
under contracts is result of ignorance. Carey v. Southern Life & Health Ins. Co. (a.) 

146(1)—-Where language of policy providing disability benefit is plain and unambiguous, 
resort cannot be had to methods used for ascertaining intent and meaning of ambiguous 
policy. Craft v. Massachusetts Protective Ass’n. (La.) Jet 

146(1)—Where provisions of life policy are plain, unambiguous, and unequivocal, court 
must apply its terms as written and not construe them. Bowdon v. Metropolitan Life 
Ins. Co. (Mo.) : 


146(1)—Accident insurance policy must receive reasonable 


-Ac i interpretation consonant with 
parties’ apparent object and plain intent. Reed v. Travelers’ Ins. Co. (Mo.) 


146(1)—Where language of policy is plain and unequivocal, there is no room for construc- 
tion, and words employed must be given their usual and natural meaning. Courts 
cannot rewrite insurance contracts, though operating harshly or inequitably as to one 
of the parties, but can only ascertain and give effect to parties’ intention as disclosed 
by contract made. Lachterman vy. Mutual Ben. Health & Accident Ass’n. (Mo.) 


146(1)—Insurance contract should be given reasonable construction so as to effectuate its 
purpose, and_in case of doubt it should be liberally construed in insured’s favor. 
Hamblin v. Equitable Life Assur. Soc. of the United States. (Nebr.) 
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146(1)—-Intention of parties to insurance contract is determinable by reference to words 
used in policy. Duhaime v. Prudential Ins. Co. of America. (N. H.) 

146(1)——‘*Proviso” in fire insurance policy implies condition, unless subsequent words 
change it to covenant. Commercial Union Assur. Co., Limited, of London, England 
v. Burlington County Trust Co. et al. (N. J.) ; era 

146(1)--Insurance contract, where free of ambiguity, should be construed according to its 
plain language. Shannon v. Metropolitan Life Ins. Co. (N. Y.) ere 

146(1)—-Where words in accident policy are not ambiguous, parties to policy are held to 
have intended to give it effect according to plain meaning of language used. Savery v. 
Commercial Travelers Mutual Accident Assn. of America. (N. Y.) . He aha 

146(1)—Courts of equity seek to do that which insured intended. Baley v. Prudential Ins. 
Co. of America. (N. Y.) 

146(1)—Insurer’s obligation under fire policy is ‘limited and defined by terms of policy 
itself. Hessian Hills Country Club, Inc. et al. v. Home Ins. Co. (N. Y.) 

146(1)--Intention of parties to automobile liability insurance contract is primarily to be 
sought in language of instrument and to be ascertained from words of contract alone. 
Bakker et al. v. A%tna Life Ins. Co. of Hartford, Conn. (N. Y.)..... : 

146(1)—Insurance contract must be interpreted like any other ph EEE document. Pro- 
vision of life insurance policy for disposition of proceeds on insured’s death must be 
construed as insured ‘tented, In re Valverde’s Estate. (N. Y.) cee 

146(1)- Court cannot make new accident policy for parties. Hesse v. United States 
Fidelity & Guaranty Co. (Ore.) pois peer 

146(1)--Language. as in insurance policy, if unambiguous. cannot be construed to mean 
otherwise than what it says. Urian v. Scranton Life Ins. Co. (Pa.) 

146(1)—Intention of parties must prevail in construction of insurance contract. Life & 
Casualty Ins. Co. v. Cantrell. (Tenn.) rod Ra hea he 

146(1) -Where liability policy contained no words limiting scope of liability, language 
must be construed with reference to subject-matter and nature of risk involved with 
due regard to objects and intention of parties as gathered from whole instrument. J. 
H. Hinton & Son v. Employers Liability Assurance Corp. Ltd. (Tenn.) ; 1145 

146(1).-Life policy issued or delivered in Texas constitutes entire contract between parties. 
First Texas Prudential Ins. Co. v. Smith. (Tex.) ie ‘ 430 

146(1)-—Court cannot construe terms of written fire insurance contract where clear and 
unambiguous, and where reasonable men would not place more than one interpretation 
upon meaning. United States Fire Ins. Co. of New York et al. v. Rothwell. (Tex.) 666 

146(1) —life insurance contracts are construed by same rules as cther contracts, and court 
interprets them according to intentions of parties, as gathered from contracts intention 
of parties to life insurance contract must be gathered from entire instrument and not 
from detached provisions. Every provision of life insurance contract must be given 
effect, if possible. Life policies should be construed according to sense and meaning of 
lunieue used. There is no oceasion for construction of life insurance contract when it 
clearly fixes meaning of parties and measure of liability. Shepherd v. Mutual Life Ins. 
Co. of New York. (U. S.) 

146(1)—What parties to life insurance contract intended, mutually ‘agreed to, ‘and their 
minds met on is measure of their obligations. New York Life Ins. oss v. Gist et al. 
(U. $.) 

146(1)—-In absence of ambiguity in life policy, plan ‘and ordinary meaning of shui words 
should be given effect. Walters v. Mutual Life Ins. Co. of New York. (U. S.) .... 

146(1)—-Insurance contract must be construed according to terms used. to be taken and 
understood, in absence of ambiguity, im plain, ordinary and popular sense. Orr v. 
Mutual Life Ins. Co. of New York. (U. S.) ey 385 

146(1)—All parts of insurance policy are read together and harmonized if possible. Dun- 
bar Molasses Corporation vy. Home Ins. Co. of New York. (U. S.) Pee 478 

146(1) —Fire nolicy must be censtrued with business. sense. Shelby County Trust & 
Ranking Co. et al. v. Security Ins. Co. of New Haven, Conn. (U. S.). tae 1052 

146(1) -Accident policy must receive construction which language used therein fairly 
warrants. United States Fidelity & Guaranty Co. v. Aschenbrenner. (U. S.) 1109 

(2). Language of policy. 

146(2)--Insurance contracts are construed according to meaning of terms used, and if clear 
and unambiguous terms are taken in their plain, ordinary and popular sense, unless 
parties clearly indicated intention to define a word according to its technical or 
peculiar meaning. Tamar v. Towa State Traveling Men’s Ass’n. (TIa.). ‘ 

146(2) --In construing insurance policies, terms should be understood in their plain, ordinary, 
and popular sense, rather than in technical or scientific sense. Farmer v. Railway Mail 
Ass'n. (Mo.) ; s deeiea te 

146(2)—“Explosion” within accident policy, should be construed in its popular sense and not 
in scientific sense as used by scientific men. Bolich vy. Provident Life & Accident 
ins: Co. ON. ©) : 

(3). Liberal or strict construction. 

146(3)-—-Forfeiture clauses in fire policies are, strictly construed against insurer, but 
with reference to latter’s protection against risks materially different from those under- 
taken. Etna Tns. Co. v. Kacharos. (Ala.) mais 

146(3)--Insured must be given benefit of doubt as to meaning of insurance contract pre- 
pared by insurer. Life & Casualty Ins. Co. of Tennessee v. Whitehurst. (Ala.) 

146(3)-—-Insurance policies should be liberally construed to effect parties’ intentions. Insur- 
ance contract will be construed most strongly against party who framed it in case 
of doubt. Life & Casualty Ins. Co. v. Whitehurst.  (Ala.) 
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146(3)—Provisions of group life policy should be construed liberally in insured’s favor. 
Prudential Ins. Co. v. Calvin. (Ala.) ; pend 

146(3)—Insurance contracts should be construed to effectuate ‘parties’ intention, and doubt- 
ful questions should be resolved in favor of insured. €tna Life Ins. Co. v. Davis 
et al. (Ark.) Me ree 

146(3)—While accident policies should be construed most strongly " against insurer and 
according to ordinary understanding of terms therein employed they must be construed 
in accordance with established rules of law, notwithstanding some terms therein are 
not generally understood by insured. Metropolitan Life Ins. Co. v. Landsman. (Del.) 

146(3)—-Insurance contracts, like other contracts, should be liberally construed to effect 
parties’ intention. Policy, if ambiguous, will be construed most strongly against insurer, 
especially if contemplating forfeiture. Scott v. Inter-Insurance Exchange of Chicago 
Motor Club. (IIl.) Cie haen ak a Shear 

146(3)—-Insurance policies should ‘not have a technical construction for purpose of defeating 
insured. Sargent v. Mechanics’ Ins. Co. of Philadelphia. (Ta.) ‘ 

146(3)—Where provisions of policy are irreconcilable, policy must be construed most 
strongly against insurer. Schmith v. Union Mut. Casualty Co. (la.) : 

146(3)——Provision in fire policy for cancellation of policy if notice of sale or transfer 
was not given is construed strictly against insurer. Kiser v. Morton Farmers 
Mutual Ins. Ass'n. (la.). ; wena , 

146(3)— Policy should be construed in insured’s favor so as not to defeat protection in- 
tended. Republic Life & Accident Ins. Co. of Louisville, et al. v. Gambrell. (Ky.) 

146(3)—-Insurance policy will be interpreted liberally in insured’s favor when there is any 
degree of ambiguity. Court cannot make new or different insurance contract for parties 
by enlarging risks covered according to natural, obvious meaning of existing contract. 
Iuter-Sadtherm Life. Tae. Ge. 0 Tee - CHE cncd ss ceitiae cs cape Sek gsacehasenese 

146(3)—Rule that ambiguous language must be construed most favorably to insured, 
though applicable to mutual insurance, cannot be invoked if by so doing statute 
would be violated. Empire Mutual Fire Ins. Co. v. Hammerberg. (Mich.) 

146(3)—-Policy susceptible of two interpretations equally reasonable must be interpreted most 
favorably to insured. Newbill v. Union Indemnity Co. (Mo.) 

146(3)—-Insurance contract should be given reasonable construction so as to effectuate its 
purpose, and in case of doubt it should be liberally construed in insured’s favor. 
Hamblin v. Equitable Life Assur. Soc. of the United States. (Nebr.) 

146(3)—Policy will be construed more strongly against party by whom it was drafted. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.) Re 

146(3)—-Ambiguous language in contract for disability insurance, if open to different 
interpretations, may be construed against insurer that drafted contract. Machurek v. 
Ohio National Life Ins. Co. (Nebr.) ‘ : ; 

146(3)-—--Insurance contract, prepared by assured’s brokers, is not to be most strongly con- 
strued against insurer. Marine Transit Corporation vy. Northwestern Fire & Marine Ins. 
Co. & oh (N. Y.) R 

146(3)—Any ambiguity in language of hfe policy must be construed against insurer. Kocak 
et al. v. Metropolitan Life Ins. Co. (N. Y.) 

146(3)—Insurance policy must be construed liberally in favor of insured and strictly = again st 
company. Bakker et al. v. Etna Life Ins. Co. of Hartford, Conn. (N. Y. 

146(3)—That construction of ambiguous insurance contract which represents ‘eae 
understanding will be favored. In re Valverde’s Estate. (N. Y.) 816 

146(3)—Rule of strict construction of insurance policy against insurer held inapplicable 
in favor of one operating automobile loaned him by insured under liability policy. 
American Tumbermen’s Mutual Casualty Co. of Tllinois v. Trask. (N. Y.) 1142 

146(3)—Interpretation most favorable to assured will be adopted when policy is reasonably 
susceptible of two interpretations. Conyard v. Life & Casualty Ins. Co. of Tennessee. 
(N. C.) ; 4 ; ; ae 4 333 

146(3)— Doubt concerning meaning of policy should be resolved in insured’s favor. Urian 
v. Scranton Life Ins. Co. (Pa.) 85 

146(3)—Provisions of insurance policy must be construed most strongly against insurer. 
Zaffuto v. Northern Ins. Co. of New York. (Pa.) 970 

146(3)—-Ambiguities in insurance contract must be construed most favorably to msured. 
Life & Casualty Ins. Co. v. Cantrell. (Tenn.) 184 

146(3)—- Where gi of life policy are of doubtful meaning, construction most favorable to 
insured will be adopted. State Life Ins. Co. v. Barnes. (Tex.) 101 

146(3)—-On question whether mutual insurance assessment association advised member of 
his classification to which coverage was limited, ambiguity in certificate must be re- 
solved against association. Mutual Life & Loan Ass’n of America v. Houston. (Tex.) 272 

146(3)—Policy should be liberally construed favorably to insured. Home Ins. Co. v. Lake 
Dallas Gin Co. et al. (Tex.) : dea arena a as : 304 

146(3)—Rule that life policies should be construed most strongly in favor of tammued where 
ambiguous, cannot be invoked to create ambiguity or inconsistency if fact exists. 
Shepherd vy. Mutual Life Ins. Co. of New York. (U. S.) ; 

146(3)—If language of policy or rider is ambiguous, doubt must be resolved against in- 
surer. Northwestern Nat. Life Ins. Co. v. Banring. (U. S.) 

146(3)—If insurance policy is so framed as to be fairly open to construction that construc- 
tion should be adopted, if possible, which will sustain rather than forfeit contract. 
Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) ; ' 

146(3)—Ambiguity in marine policy prepared by insurer should be construed most strongly 
against insurer. Vancouver Lumher Companv, Limited v. Home Ins. Co. (U. S.) 

146(3)—-Accident policy is to be construed strictly against insurer and liberally in favor 
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of insured, Court is not authorized to construe, accident policy by distorting definite 
covenants so as to include risk clearly excluded. United States Fidelity & Guaranty 
Co. v. Aschenbrenner. (U. S.). sae a3 ee 
146(3)—Provisions of insurance policy, if ambiguous, must be construed strictly against 
insurer, National Surety Co. v. Mutual Veneer Co. (U. S.)...... F 1151 
146(3)—-Reasonable provisions in insurance policy for excepted risks must be construed 
more strictly against insurer than insured, but not so strictly as forfeiture clauses. 
Cartos y. Hartford Accident & Indemnity Co. (Va.).... 760 
146(3)-——-Where policy is unambiguous or has acquired clear meaning by judicial ‘construction, 
it cannot be construed liberally in insured’s favor. Frederick Hotel Co. v. National 
Surety Co. (W. Va.) 
(4). Standard policy. 

146(4)—That superintendent of insurance approved form of life policy believing incon- 
testable clause was “‘in substance’ same as that prescribed by statute would not affect 
insured’s contractual rights. Kocak et al. v. Metropolitan Life Ins. Co. (N. Y.) ... 

146(4)—-Language of standard fire policy, being prescribed by statute, should not be ex- 
tended by construction. Solomon et al. v. United States Fire Ins. Co. of New York. 
(R. 1) 

§ 147. WHAT LAW GOVERNS. 

(2). Place of contract. 

147(2)— Accident policy, applied for and delivered in California where premiums were paid. 
held California contract, as regards question what law weeene Palmquist v. Standard 
Ace. Ins. ‘Co. CU; §.) , 

147(2)—Ordinary rule that law of place where contract is made governs ‘validity ‘and con- 


struction, held applicable to fire policy covering buildings in foreign country. Vermont 
Mut. Fire Ins. Co. v. Van Dyke. (Wash.) 


§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 

149—Typewritten portion of policy controls printed form, particularly when contained in 
rider which of itself would dominate in case of irreconcilable provisions. Independence 
Indemnity Co. v. W. J. Jones & Son, Inc. (U. S.) aa 

149—-In so far as printed institute cargo clause in marine policy is inconsistent with deck 
load clause stamped on policy, deck load clause must prevail. Printed institute cargo 
clause in marine policy and deck load clause stamped on policy held intended to be 
construed together so far as possible. Vancouver Lumber Company, Limited v. Home 
Ins. Co. (U. S.) 1 data aba cae Seta eM Ras Oe een aS ah inte Sie anita ot 
180. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

50-.-Where immediately preceding officers’ signatures on face of fire policy, provision num- 
bered 19 stated that policy was subject to ‘‘following” conditions, provisions on reverse 
side numbered 2 to 18, embodying statutory requirements, held _ of policy. Green 
v. Phoenix Ins. Co. of Hartford. (Ia.) 
Where life policy indorsement made right to cz2 ish surrender value on default uncon- 
ditional and right to extended or paid-up insurance conditional. while body of policy 
made right to extended insurance unconditional and right to paid-up insurance or 
cash value conditional, indorsement modified, and was not ineffective as conflicting 
with policy. Stamped indorsement on life policy controls where in conflict with other 
provisions of policy. That life policy indorsement was not signed by insurer’s officers 
or referred to in hody of policy held not to render indorsement ineffective, where 
indorsement appeared on face of policy when issued and policy was_ signed. That 
some words in life policy indorsement conspicuously appearing on face of policy 
were slightly blurred held not to render indorsement ineffective, where indorsement 
was not difficult to read. Givens v. AStna Life Ins. Co. of Hartford. Conn. (Mo.) 

€ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 

(1). In general. 

151(1) —That insured when killed was acting as volunteer fireman without pay and not in 
his regular occupation held not to reduce recovery on policy, where classification of 
risks and premium rates which would have worked such reduction were not copied into 
or attached to policy. Statute providing that application, by-laws, and rules or parts 
thereof. unless attached to or printed on policy, shall not be considered part of policy, 
is mandatory. Documents unattached to policies may be examined to ascertain insurer’s 
obligation, but not to ascertain obligation or otherwise affect insured’s rights. Statute 
requiring application, by-laws, or rules or part thereof to be printed in policy or at- 
— thereto to be considered thereof was enacted for insureds enero National 

e & Accident Ins. Co. v. Barlow. (Ky.) ae Pils. ; ; 
1s1(1). Recital in fire policies, “Warranted same terms and conditions as and to follow 
settlements of the Firemen’s of Newark,” had same effect as though entire policy 
issued by Firemen’s of Newark, including unambiguous loss payable clause therein, was 
incorporated in policies, and removed any ambiguity in loss payable clause of policies. 
Rank of Rockville Centre Trust Co. v. Baldwin. (N. Y.) 
(2). Application as part of the contract. a : 
151(2)-—-Mutual insurer’s articles of incorporation, by-laws, application for insurance, and 
policy are parts of contract binding on insurer and each member thereof. Godfrey 
et al. v. North Dakota Farmers’ Mut. Tornado & Cyclone Co. (N. D.) 
151(2)—-Contract of hail insurance issued by insurer organized under assessment hail 
insurance law is composed of statute authorizing insurer’s organization, articles of 
incorporation, by-laws duly enacted, application for insurance, and policy. Jensen v. 
Lincoln Hail Ins. Co. (Nebr.). .... Sane eer Oi tens 999 
151(2)—-Insurance application, properly incorporated in policy, forms integral part thereof. 
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Language of application, physically incorporated in life insurance policy, must be 
considered in interpreting document though made part of contract in exercise of option 
given insured only. Predominating effect will be given to devolution of proceeds of life 
insurance policy indicated in application signed by insured in determining whether 
latter’s estate or that of beneficiary dying before insured is entitled thereto. In re 
Vaiverde’s Betate. (M. Y.)..6....000%. 5 att esas aha: areata a Ne es ee ey 
151(2)—Trial court erroneously permitted application for $4,000 life policy attached to $2,000 
policy subsequently issued to be torn therefrom, and policy offered in evidence without 
— so as to defeat fraudulent procurement. Stein v. New York Life Ins. 
Co. (Pa.)... : ‘ 7 : Sy oe 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 

152(1)—-Mutual insurer’s articles of incorporation, by-laws. application for insurance, and 
policy are parts of contract binding on insurer and each member thereof. Godfrey 
et al. v. North Dakota Farmers’ Mut. Tornado & Cyclone Co. (N. D.) 

(3). Statutes and ordinances. 

152(3)—Statutory provision that insured’s statements in application for life insurance shall 
be deemed representations and not warranties in absence of fraud is part of every life 
policy written after it became effective, whether incorporated into policy or not. 
Federal Life Ins. Co. v. Relias. (Ind.) ; 

152(3)—Liability insurance bond filed as prerequisite to issuance of certificate to motor 
carrier must be construed to include statutory requirements and neither carrier nor 
bondsmen may successfully contend that bond limits statutory liability, except as to 
amount. Jacobsen et al. v. Howard. (Okla.) eS pat 

152(3)—Two-year incontestability statutes were part of life policy. New York Life Ins. 
Co. v. Gree: (CS: CG) 

152(3)—-Statute making fire policy liquidated demand if total loss of realty occurs becomes 
part of every such policy notwithstanding policy provides that .certain property shown 
to be realty should be deemed personalty. Export Ins. Co. of New York v. Axe et al. 
(Tex.) ; : . : 

152(3)—Terms of statute restricting recovery against mutual hail insurance company must 

be read into hail policy. Rosson v. Groom Mut. Hail Ass’n. (Tex.) 
152%. ns 
—Contract of hail insurance issued by insurer organized under assessment hail 
insurance law is composed of statute authorizing imsurer’s organization, articles 
of incorporation, by-laws duly enacted, application for insurance, and policy. Jensen 
v. Lincoln Hail Ins. Co. (Nebr.) 
153. USAGES OF BUSINESS. 
Insurer held not estopped by custom to assert invalidity of fire policy because of 
insured’s assignment of his interest in insured property without insurer's consent or 
knowledge. Zimbelman et al. v. Hartford Fire Ins. Co. (Colo.) 
155. EVIDENCE TO ATD CONSTRUCTION. 
Evidence established that parties to life policy containing disability clause mutually 
understood ambiguous provision to mean that insured, if totally disabled for more than 
90 days would be entitled to monthly compensation during such disability. Machurek 
v. Ohio National Life Ins. Co. (Nebr.) ; 
156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 

56(1)—Ordinary insurance contract is personal, and does not attach 
v. Union Indemnity Co. (Mo.) 

156(1 Inland marine insurance policy issued to partnership in transportation business. 
expressly covering other “persons to whom subject-matter of this policy” appertains, 
held to cover goods transported under contract of carriage with close corporation sub- 
sequently organized by partners. Genez v. Union Marine Ins. Co., Limited. (N. Y.) 

156(1 Person obbtaining policy on his life becomes party to contract, and rights and 
interests thereby generated do not inhere solely in beneficiaries, Burnet v. Wells. (U. S.) 
161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF TOSS. . 

$ 162 - IN GENERAL. 

162.-Where agreement is to insure person’s property such as house in which insured and 
family reside, barn on farm or warehouse. court will look to real contract of parties 
which was to insure property of policyholder. Litto v. Public Fire Ins. Co. of 
Newark, N. J. (Pa.) a 1081 

§ 163. ——- DESCRIPTION OF PROPERTY. 

(1). Buildings and appurtenances. 

163(1)-—Fire policies held to cover public school building as unit, though two portions of 
huilding having slate and composition roofs respectively and being so designated in 
policies were constructed at different times, where no fire wall separated such parts, 
and entire building was covered by single rating. School Dist. No. 2 of Otsego Tp. v. 
American Ins. Co. of Newark, N. J. (Mich.) wees 

§ 165. DESCRIPTION OF LOCATION ° 

165--Insurance policy does not require technical description as is ordinarily employed in 
conveyance of real estate. Insurer could not escape liability for fire loss because of 
mistake of agent in describing house in which property insured was situated, where 
proper information was given agent. Litto v. Public Fire Ins. Co. of Newark, N. J. 
Cea.) ; 


165- -Compress company's fire policy insuring cotton only while in custody of company 
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held_not to cover undelivered cotton in closed cars on side tracks ready for delivery. 
St. Louis B. & M. Ry. Co. v. United States Fire Ins. Co. of New York. (Tex.)... 
175. COMMENCEMENT OF RISK. 

-Date of issue of policy refers to date policy bears, not to time of actual execution or 
delivery. First premium payment under health policy held to relate back to date of 
policy, and policy became effective from its date. Correspondence between insured and 
insurer following issuance, delivery, and retention of policy held not to affect or 
change terms and conditions of policy, as regards effective date. In health policy, pro- 
visions that policy insured against sickness beginning after policy has been in force 
thirty days held repugnant to other provision, so that limitation was ineffective under 
rule of strict construction. Schmith v. Union Mut. Casualty Co. (Ia.) 

Life policy for five year term from specified date, designating dates for paying semi- 
annual premiums, became effective on delivery, and fact that first premium was not 
paid until almost two months thereafter did not make date of such payment date for 
paying subsequent premiums. National City Bank of St. Louis v. Missouri State Life 
Ins. Co. (Mo.) ices sak ve tes WE fe Re re eee 
Where there is difference in time stipulated as to when premium is to be paid and 
time when insurance is to become effective, latter controls in determining effective date 
of insurance. Where term insurance rider, attached to straight life policy, provided 
for insurance from certain date until date of straight policy, failure to deliver policy 
until some weeks after stipulated effective date of term insurance held not to carry term 
insurance beyond policy date, and hence did not postpone effective date of policy, though 
insured’s application required delivery to make policy effective. Medlin v. American 
Bankers’ Ins. Co. (Mo.) 


75—Casualty insurer was not liable for damages paid by insured on account of automobile 


179 


accident occurring after application for but before issuance of policy for term beginning 
after accident. Aleamo v. Motorists Casualty Ins. Co. (N. J.) bahaie tiers. eaeaard 
Insured’s rights under substituted fire policy became effective when insured received 
notice of cancellation of original policy, was informed by agent that substitute policy 
had been issued, and expressed assent thereto. AStna Ins. Co. v. Texarkana Nat. 
Bank et al. (Tex.) si etigre dante 
176. TERM AND DURATION OF RISK. 
177. TERM FIXED BY POLICY IN GENERAL. 

Under group disability policy providing that insurance should cease upon termination 
of employment, employee was not entitled to recover where his alleged disability to 
gain employment occurred after his discharge when he was not covered by policy. 
Equitable Life Assur. Soc. v. Garrett. (Ala.) 

Where life certificate issued under group policy stipulated that insurer's liability should 
cease on severance of insured’s employment, insurer was not liable to beneficiaries 
where such severance had taken place before insured’s death. Employer’s retention, 
without insurer’s knowledge, of employee on pay roll after disability, but on leave of 
absence, so as to preserve his seniority and insurance rights, did not estop insurer, 
after employee's discharge, from invoking. certificate provision that severance of employ- 
ment should terminate insurer's liability. Employer’s retention of employee on pay roll 
after disability, but on leave of absence, so as to preserve his seniority and insurance 
rights, did not estop employer after discharge of employee from asserting that group 
insurance policy terminated as to such employee on his discharge. Disability benefits 
were not recoverable under group policy where disability happened after insured has 
passed specified age limit. Peyton et al. v. Metropolitan Life Ins. Co. et al. (La.) 
Where group insurance policy provided for automatic termination of insurance upon 
any employee upon termination of employment, insurer was not liable to beneficiary of 
employee, who had permanently quit his employment because of illness more than year 
before death. Pegues v. Eauitable Life Assur. Soc. of the United States. (Minn.) 
Where employee’s disability from injury sustained during employment developed after 
termination thereof, recovery could not be had under group life policy covering 
employee. Bean v. Travelers Ins. Co. (Okla.) - rT 
Automobile fire policy held not effective at time of loss, occurring after expiration 
date, though within stated term after required countersignature by imsurer’s agent. 
Court cannot disregard plain, unambiguous statement, in automobile fire policy as to 
expiration date, in absence of allegation of accident, mistake, or. fraud. Dillon v. 
General Exchange Ins. Corporation. (Tex.) 
179 ENTIRE OR SEVERABLE CONTRACT. 

Policy in which sum thereof is stated in aggregate, but further expressed in specific 
amount on each of several designated portions of insured property, is not indivisible 
contract, but as to each division of property is entire, though there may be included in 
division several articles. Jensen v. Lincoln Hail Ins. Co. (Nebr.) 


179.-Provision of policy taken out by husband payable to wife held not to authorize 


§ 
179 


husband to borrow thereon without consent of wife. Anderson v. Northwestern Mutuai 
Life Ins. Co. (N. Y.) 
179%. LOANS ON POLICIES. 
14. Rights of irrevocable beneficiary of life policies, although vested, held subject to 
provision granting insured right to borrow money from insurer, and_ beneficiary’s 
consent to such foan was not necessary. Stahel v. Prudential Ins. Co. of America. 
(Minn. ) stats eae Ie ee Orme sly 

As _ respects loan on policy, act of both wife and husband was, in absence of clear 
provision in policy, necessary to effect valid transfer to insurer of policy taken out 
hy husband payable to wife. Anderson v. Northwestern Mutual Life Ins. Co. (N. Y.) 
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17934--Under New York law, insured cannot obtain loan on life policy irrevocably designat- 
ing his wife as beneficiary without her consent. Levy’s Estate v. Commissioner of 
Internal Revenue. (U. S.) : 


VI. Premiums, Dues and Assessments. 
182. PERSONS LIABLE FOR PREMIUMS. 


Provision in mortgage clause attached to fire policy relating to payment of premiums 
held not absolute agreement by mortgagees to pay premium if not choosing to continue 
insurance. Mortgagees, under mortgage clause attached to fire policy, held not liable for 
premiums on mortgagor’s default and insurer’s failure to give notice of cancellation. 
Commercial Union Assur. Co., Limited, of London, England v. Burlington County 
Trust Co., et al. (N. J.) de : 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general, 
186(1)—-As regards fire insurer’s liability, it is immaterial who pays premiums. Crowell 
v. New Hampshire Fire Ins. Co. (La.) aaan oa 
(3). Payment to agent or broker. 
186(3)—Presumption did not obtain that authority of agent to collect premiums on life 
policy continued after collection of first premium, where policy stipulated that no 
person had authority to collect premiums unless he held official premium receipt. 
Gordon v. New York Life Ins. Co. (Ark.) eae ene Ea 
(4). Payment by check or order. 
186(4)—Where life policy did not specify means of payment, tender of check in payment 
of premium due was insufficient to constitute payment, unless insurer unconditionally 
accepted check as payment, or course of dealing authorized payment by check. 
Illinois Bankers Life Assurance Co. v. Payne. (Tex.) ‘ ‘ ...1040 
(5). Payment by note. 
186(5)—-Where by-laws of domestic mutual insurer contained no provision relating to pay- 
ments of premiums by note, insurer’s board of directors could require one-fifth of 
premium to be paid in cash. Godfrey et al. v. North Dakota Farmers’ Mut. Tornado 
& Cyclone Co. (N. D.) tani cad al a me haa ta tars 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—Co-operative fire insurance association having statutory power to levy assessments to 
pay losses and ‘‘necessary expenses” had power to levy assessments to pay tort liability 
based on failing to write policy. Mortimer v. Farmers’ Mutual Fire & Lightning 
Ins. Ass’n et al. (Ia.) ; ‘ aes ; 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Statute respecting mutual insurance held intended to require liability for assess- 
ments at least equal to premiums paid. Empire Mutual Fire Ins. Co. v. Hammerberg. 
(Mich.) 5 ‘ ies : 
§ 193. AMOUNT 
(1)—Insurance other than life. 
193(1)—Five year policy held construable as policy continuing from year to year during 
each of which insured could be assessed for amount not exceeding premiums for such 
year, and was not construable as limiting aggregate assessments for whole period to 
sum not exceeding one additional premium. Empire Mutual Fire Ins. Co. v. Hammer- 
berg. (Mich.) 


§ 198. REFUNDING 
(1). Grounds of recovery in general. 

198(1)—-Liability of insurance company, issuing life policy taken out by beneficiary without 
insurable interest, is merely to return amount of premiums paid by beneficiary. Evans 
v. Independent Nat. Life Ins. Co., Inc. (La.) . ea cteerire in Seine 

198(1)—-Insured, under business protection contract, held not entitled to recover premiums 
voluntarily paid, on ground of waiver of payment because of disability, Featherstone v. 
Stonewall Life Ins. Co. (Miss.) aes a ay: aa, : 

198(1)—~Premiums paid by insured could be recovered in action for rescission predicated 
on insurer’s repudiation of entire contract when rights under policies had accrued. 
Where, on date when by Soviet decree life insurance in Russia became state monopoly, 
insured had election of paid-up insurance until 1928 and, if alive right then to cash 
payment, to cash surrender value, and to paid up policy in reduced amount, he could 
recover premiums paid with interest valued as of dates when made. Dougherty v. 
Equitable Life Assurance Soc. of United States. (N. Y.). de Pita ale .1023 

198(1)—Under life policy providing for waiver of premiums during insured’s disability but 
requiring payment of premiums due before insurer approves proof of disbaility, insured 
could not recover premiums paid before submitting proof of disability. Franklin 
Life Ins. Co. v. Fisher. (Okla.) ad ; ateaecre ested rt ; 

198(1)—Statute requiring fire insurance companies to refund unearned portion of premium 
in case of partial fire loss held inapplicable to use and occupancy insurance. Fidelity- 
Phenix Fire Ins. Co. of New York et al. v. Benedict Coal Corporation. (U. S.) 

(4). Fraud of company or agent. 

198(4)—Where insured did not read contents of policy until five or six months after its 
receipt and later repudiated policy on ground that its terms varied from representations 
made by insurer’s agents, insured could not recover premium, as repudiation was not 
within reasonable time after he received policy. Winegardner v. Service Life Ins. 
(Mo.) 

198(4) 
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surer’s agent as to degree of physical disability necessary to invoke total disability 
rider waiving premiums. Barrett v. Northwestern Mut. Life Ins. Co. (Nebr.) 
(5). Avoidance or forfeiture of policy. 

198(5)—-Where accident policy gave insurer right to cancel either by written notice and 
return of unearned premium, or by refusing renewal premium, insurer could cancel 
by refusing renewal premium without becoming liable for all premiums paid. National 
Life & Accident Ins. Co. v. Chastain. (Ga.) Perlis ; 

198(5)—Insurer’s declaration that life policy had lapsed if wrongful, held not to justify 
insured’s recovering back premiums paid. Gilbert v. New York Life Ins. Co. (N. Y.) 

(6). Actions. 

198(6)-—Count in declaration, praying for recovery of premiums paid, on ground insured 
was disabled, waiving premium, held insufficient to show payments were involuntary, 
Featherstone v. Stonewall Life Ins. Co. (Miss.) svar Goo en 

198(6)—Allegation that insured gave “notice” ot disability, in petition to recover premiums 
paid when disabled under life policy provision for waiver of premiums upon furnishing 
“due proof” of permanent disability, held sufficient where insurer construed “due 
proof” to mean notice. Hablutzel v. Home Life Ins. Co. of New York. (Mo.) 

198(6)—-Evidence sustained finding that insured was entitled to waiver of premiums under 
total disability rider of life policy, but failed to make proof of loss because of mis- 
representations of insurer's agent. Barrett v. Northwestern Mut. Life Ins. Co. 
(Nebr.) : 

VII. Assignment or Other Transfer 

§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL. 

202—-Insured may dictate payment of life policy proceeds, either by designation of named 
beneficiary or by assignment of policy. Potter v. Northwestern Mut. Life Ins. Co. 
(Ia.) : oor re uae cae ri thine 

§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—-Insured can realize upon life policy by its assignment providing no vested interests 
intervene. Life policy, reserving right to change beneficiary providing policy is not then 
assigned, gives insured right to assign policy regardless of fact that beneficiary is 
named therein. Potter v. Northwestern Mut. Life Ins. Co. (Ia.) .. 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205--Insured may assign life policy reserving right to change beneficiary, without bene- 
ficiary’s consent. That beneficiary, who joined with insured in assignment of life policy 
reserving right to change beneficiary, received no consideration of her signature, did 
not render assignment invalid. Potter v. Northwestern Mut. Life Ins. Co. (Ta.) 
218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

TRANSFER AS COLLATERAI, SECURITY. 


Assignment of life policy subject to terms of policy, which reserved right to change 
beneficiary, transferred to assignee all rights of every kind under policy, including 
death benefits, to extent of insured’s indebtedness for which policy was assigned as 
collateral. Pre-existing indebtedness evidenced by note held sufficient consideration for 
assignment of life policy as collateral. Potter v. Northwestern Mut. Life Ins. Co. 
(Ta.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. 


228—Clause in health policy permitting its cancellation without cause does not authorize 
—" during sickness covered hy policy. Benefit Ass’n Ry. Employees v. Bray. 

*  (Ala.) y p 

228--Insurer was entitled to cancel accident policy of insured disabled by illness upon 
notice, as provided in policy, where there was no imminent and impending danger to 
insured of injury or death by accidental means, so as to constitute fraud estopping 
insurer from canceling. Parties to insurance contract may contract as they please with 
respect to cancellation and such stipulations are valid. That insurer requested and 
received reports from insured’s physician concerning insured’s condition when he was 
ill, did not waive insurer's right to cancel accident policy where insurer was obliged 
to pay insured sick benefits so long as his disability from sickness continued. Tread 
well v. International Travelers’ Assur. Co. (Tex.) 
-Insurer’s bill of complaint for cancellation of fire policy, brought after loss, for 
fraudulent representations regarding ownership, on theory of avoiding multiplicity 
of suits, stated no cause of action. Ohio Farmers Ins. Co. v. Yoas et al CO: So 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of notice. 

229(1)-—-Statute providing for notice of cancellation of insurance policy held applicable to 
mutual company. Korte v. Lang. (S. D.) eae ee 

229(1)—-Assured could waive right to 5-day notice of cancellation of fire policy or make 
oral agreement of cancellation independent of such time. Hanover Ins. Co. of New 
York v. Stevenson. (Tex.) : athe acpl es 

229(1)—-Neither interest of assured nor of mortgagee under fire policy can be canceled with- 
out mutual agreement or notice as stipulated for. Insured could waive provision of 
original fire policy for five days’ notice before cancellation by agreeing to cancellation 
and substitution of new policy within shorter time. Loss payee could recover on 
substituted fire policy, notwithstanding want of notice to it of cancellation of original 
policy, where substituted policy was agreed te by insured and agent of insurers. A®tna 
Ins. Co. v. Texarkana Nat. Bank et al. (Tex.) 
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(2). Sufficiency of notice in general. 
(2)—-Notice transmitted by insured’s insurance broker to insurer’s agent by mail and 
received by insurer two days after fire held ineffective to cancel fire policies as of 
date of fire, though another broker had negotiated binder in different company before 
fire occurred. Request for cancellation of policy is not effective until delivery to 
insurer or its authorized agent, and delivery does not result from mere deposit in 
mail. Louisiana Public Utilities Co., Inc. v. Atlas Assur. Co., Limited et al. (N. Y.) 
(2)--If insured accepted draft for insurance containing notice of cancellation of fire 
policy in full settlement of claim for loss, such notice of cancellation became effective 
at once and policy became canceled 5 days thereafter, though insured never indorsed 
or cashed draft. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) 
(3). Notice to agent or broker. 
(3)—-Insurer’s notice of cancéllation of fire policy to assured’s daughter who was looking 
after property but had no authority except to convey information to assured held in- 
effectual. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 
(4). Authority of agent to waive notice. 
(4)—-Agent, authorized by insured to insure property in any company he represented, 
could not waive notice to mortgagee of cancellation of fire policy, without such under- 
standing with mortgagee. Cobb v. Franklin Fire Ins. Co. of Philadelphia. (Ark.) 
232. ACTS CONSTITUTING CANCELLATION. 
-Insurer’s refusal to accept renewal premium held cancellation of accident policy giving 
insurer right to cancel and option to refuse renewal premium. Under accident policy 
giving insurer right to cancel and option to refuse renewal premium, insurer could can- 
cel directly, or by refusing renewal premium. National Life & Accident Ins. Co. v. 
Chastain. (Ga.) 
235. EVIDENCE OF CANCELLATION. 
-Burden was upon fire insurer to prove cancellation of policy subsequent to acceptance 
of partial premium payment. Evidence in action on fire policy supported finding that 
fire insurer had not sustained burden of proving cancellation after acceptance of partial 
premium payment. Beebe v. Michigan Bankers’ & Merchants’ Mut. Fire Ins. Co. 
(Mich. ) a ivan hams ‘ Sead a oid theco ature eiaecte 
Evidence held to sustain finding that assured, in telephone conversation with insurer’s 
agent. did not agree to cancellation of fire policy before expiration of 5-day notice 
provided for in policy. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 
236. OPERATION ANI) EFFECT OF CANCELLATION. 
Under terms of health and accident policy. insurer’s termination of policy at premium 
paying time held not to affect claim accruing prior thereto. Mid-Continent Tife 


Ins. Co. v. Christain. (Okla.)... ; 1122 


_237, REMEDIES FOR WRONGFUL CANCELLATION. 


Insurer's denial of liability for disability benefits, on ground that policy lapsed for 
default in premium payment held renunciation of insurance contract authorizing insured 
to sue for damages and recover present value of payments accruable. A®tna Life Ins. 
Co. v. Davis et al. (Ark.) 


{nsured’s remedy where insurer has wrongfully declared policy lapsed is in equity to 


compel recognition of policy. Gilbert v. New York Life Ins. Co. (N. Y.) 


Evidence held to show that insured under accident and health group policy, with 
full knowledge, ratified provisions of policy at variance with alleged representations 

of insurer’s alleged agent that certificate could not be canceled during employment; 
hence insured could not recover damages for alleged fraudulent issue and cancellation 

of policy. Whitmire v. Provident Life & Accident Ins. Co. (N. C.) 942 
Amount recoverable for breach and accidert policy is not determinable under same 
rule as recovery on breach of life policy Mid-Continent Life Ins. Co. vy. Christian. 
(Okla.) 

Tssues of actual and punitive damages for insurer’s fraudulent conduct in not mailing 
customary notices of due date of premiums as promised hy its agent, and in refusing to 
1ccept premium not promptly paid, held for jury. Jamison v. American Workmen Ins. 
oe: <5. ; eur 271 
In action by insured against insurer for breach of contract accompanied by fraudulent 
acts in taking away life policy providing for total and permanent disability benefits. 
ratification by insured held question for jury. Evidence showing insured was induced 

to give up life policy containing accident and disability provisions to accept one of 
lesser benefits held to show actual damages. In action by insured against insurer for 
breach of contract accompanied by fraudulent acts in taking away policy providing for 
total and permanent disability benefits, insurer held entitled to directed verdict on 
questions of punitive damages. Tnsured’s measure of damages for insurer’s taking 
wav policy providing for total and permanent disability benefit was amount due 
insured, if any, under disability provision. plus any premiums he may have paid during 
such neriod of disability. Jordan v. Equitable Life Assur. Soc. of the United States. 
(S$...) . 

Where insurer wronefully econcele life poliev insured may either sue for damages 

or avree to rescind contract and sue to recover with interest, money paid under policy. 
Measure of damages for insurer’s wrongful’ canceflation of life policy is value of 
policy at date of its alleged breach. Measure of damages for insurer’s wrongful 
cancellation of life policy, where insured is no longer insurable risk, is face of policy, 
less total premiums required to carry policy from time of cancellation to end of period. 
1s provided by policy, and less interest on remainder of policy for insured’s life 
expectancy. In computing damages to insured from  insurer’s wrongful cancellation 
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of life policy, where insured is no longer insurable risk, insured’s life expectancy 
at time of cancellation is question of fact to be determined from competent life 
expectancy tables and insured’s physical condition at time of cancellation. Measure 
of insured’s damages for insurer's wrongful cancellation of life policy, where insured 
can secure insurance of life character and value to that canceled, is difference between 
cost of carrying canceled insurance for term stipulated and cost of new insurance, at 
applicable rate for life term. Where insurer wrongfully repudiates life policy, insured 
may elect to stand upon contract and perform, or offer to perform, all conditions 
required of him, and enforce contract when day of performance arrives. In insured’s 
action, based upon insurer's wrongful cancellation of life policy, to recover alleged 
accumulated value of policy, where there was no evidence showing value of policy 
at time of cancellation, judgment for insured for amount of premiums paid on policy, 
One stab could not be sustained. Illinois Bankers Life Assurance Co. v. rare 

ex. ; OA oe ae 

Insured could not recover damages for cancellation of health policy | on anniversary 
thereof, where, under policy, insurer had option to cancel it at such time. Insured 
held not entitled to recover damages for alleged cancellation of life policy where 
insurer’s agent notified insured that his insurance was canceled, but written notice 
given insured at time specifically stated that only his health policy was canceled, and 
that his life policy was not affected. Brown v. Universal Life Ins. Co. (Tex.) 1128 

237—If life insurer unjustifiably repudiates policies, insured may sue in equity to preserve 

policies. Burnet v. Wells. (U. S.) 379 

§ 238. RIGHT OF INSURED TO SURRENDER. IN GENE SRAL. 

238—Statute entitling insured to penalty and attorney’s fees becomes sa of insurance 
contract. Sun Life Assur. Co. of Canada v. Coker. (Ark.). 783 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239—-Agreement between insurance company and insured to surrender original life policy 
and issue new policy in reduced amount held not binding on beneficiary without her 
consent. Insurer, which agreed with insured to surrender policy and issue new policy in 
reduced amount, held nevertheless liable on original policy to nonconsenting beneficiary, 
where insured died before new policy was tendered benfieciary and tender was refused. 

Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Where double indemnity rider on life policy provided for cancellation on insured’s 
request and presentation of policy to company for cancellation of double indemnity 
clause, insurer's consent held not requisite to cancellation and no formal cancellation 

or physical defacement or rewriting of policy was required. Insured’s delivery of 
life policy to insurer’s local representative, with written request for cancellation of 
double indemnity rider, held sufficient. under policy, to cancel double indemnity clause, 
though insured died before papers reached insurer’s home office and though change 
was not noted on policy and policy was not rewritten. Tafaro v. John Hancock Mutual 
Life Ins. Co. (N. Y.) ; Suhel ee : 1636 

Where insured left fire policy with another insurance company to be delivered to 
defendant insurer, thus making the other company his agent, and it held policy until 
after fire, so that insured’s intent to cancel was never made manifest to defendant, 
policy was not canceled. Ciokewiez v. Lynn Mat. Fite Ins. Co. (Wisc.) 

g° 241. VALIDITY OF SURRENDER. 
241—-Insured’s acceptance of cash surrender value of life policies and earned dividends held 

not to estop wife, from asserting insurer’s waiver of premiums on ground insured was 

totally and permanently disabled. State Life Ins. Co. v. Barnes. (Tex.) 

§ 243. OPERATION AND EFFECT OF SURRENDER 

243—-Cancellation, surrender, or rescission of fire policy by insured after loss has occurred 
does not exempt insurer from liability for such loss. Ciokewicz v. Lynn Mut. Fire Ins 

Co. (Wisc.) en 

$ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—If insured elected to treat fire policy as canceled and to accept credit on books for 
unearned premiums, this was equivalent to return of premium and cancellation of 

policy became effective by mutual consent. Transcontinental Ins. Co. of New York v. 
Frazier et al. (Tex.) « 

§ 247. RESCISSION BY INSURER. 
247—Entire life insurance contract is not susceptible of rescission in part. Verbal notice 

of rescission of disability provisions incorporated in life policy by supplemental _agree- 
ment, given within few days after discovery of false representation in application, 
written notice, and institution of suit, held sufficient ‘notice of election to .rescind dis- 
ability provisions. Penn Mut. Life Ins. Co. v. Hartle et al. (Md.) 

Fire policy providing for cancellation at insured’s request or by insurer on five davs’ 
notice meant that rescission might be effected by either party, even without cause for 
forfeiture. word “cancelled’’ being used in sense of “rescinded.” Insurer sending 
telegram and letter to agent to cancel fire poiley immediately because of increased 
hazard, letter and telegram being shown to insured, did not elect to cancel under 
cancellation clause and waive right to immediately declare forfeiture, ‘“‘waiver” being 
matter either of intent or estoppel by inconsistent action. Shelby County Trust & Banking 
Co. et al. v. Security Ins. Co. of New Haven, Conn. (U. S.) : 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Cancellation, surrender, or rescission of fire policy by insured atter loss has occurred 
dees not exempt insurer from liability for such loss. Ciokewicz v. Lynn Mut. Fire 
Ins. Co. (Wisc.) 
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§ 249. ACTIONS FOR RESCISSION. 

249—-In suit to cancel life policy, evidence did not show insured knew agent had net 
written into application information which insured disclosed to agent. In suit to cancel 
life policy, evidence did not show insured was guilty of fraud in respect to question in 
application regarding when he last consulted physician and for what. In suit to cancel 
life policy, evidence showed insured had no knowledge that he had cancer, when making 
application not disclosing such fact. American Life Ins. Co. v. Buntyn. (Ala.) 
Tn suit to cancel life policies, evidence held to justify cancellation because of insured’s 
physical condition when policies were delivered. Gill et al. v. Mutual Life Ins. Co. of 
New York. (U. S.) : oa ee ; 
In suit to cancel accident policy, evidence held insufficient to establish allegation that 
insured’s statement in application that he was in sound condition mentally'and physically 
was false, but showed that insured in good faith made warranty believing that vision 
of one of his eyes, which was found to be greatly impaired after accident, was good. 
The Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) ; ; 
To justify cancellation of accident policy, insurer held required to prove by clear and 
convincing proof, falsity of statement in application constituting warranty. Evidence 
sustained finding that greatly impaired vision of one of insured’s eyes was not shown 
to have existed when accident policy was issued and warranty therein that insured was 
then in sound condition mentally and physically was made, as respects right to cancel 
policy for false warranty. Insurance companies have right to rely on statements made 
by applicant for insurance, but, to invalidate policy once issued, proof of such falsity 
must be such as to entirely satisfy chancellor’s conscience. In suit to cancel accident 
policy for false warranty in application respecting insured’s health, insurer’s motion to 
have insured examined by doctors appointed by court held properly denied. Fidelity & 
Casualty Co. of New York v. Phelps et ux. (U. S.) : 


1X. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 


REPRESENTATIONS. 

53. —— IN GENERAL. 

Insured’s misrepresentation, untrue to his knowledge, material to risk and relied on by 
insurer, avoids life volicy. United Life & Accident Ins. Co. v. Winnick et al. (N.J.) 
254. —— FALSITY. 

54—-Where insured’s answers in application for life insurance can be construed as repre- 
sentations merely, they need be only substantially true, so far as they are material to 
the risk. Federal Life Ins. Co. v. Relias. (Ind.) 

255. MATERIALITY. 

255—*Moral hazard,” as used in act voiding policy for increase in moral hazard, means 
substantial hazard. one that would influence conduct of reasonable man, as distinguished 
from mere psychological or ethical risk. Godfrey v. Security Ins. Co. (La.) 

255- Fact that specific answer is sought by insurer in application for policy makes that 
answer material, and when answer is untrue, policy will ordinarily be forfeited. Pru- 
dential Ins. Co. of America v. Tanenbaum. (R. I.) 

§ 256. — EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)-——“*Moral hazard” which if increased, avoids fire policy, relates to pecuniary interest 
which insured or another had in protecting or destroying property. Knowles v. Dixie 
Fire Ins. Co. (La.) ens ; 

256(1)--Statute meant to circumvent avoidance of liability on insurance policy by subter- 
fuge or canny device should not be so construed as to destroy insurer’s right to refuse 
to insure designated class of persons. Statute providing that matters misrepresented 
must have contributed to loss to render insurance policy void applies only to misrepre- 
sentations made by insured in obtaining policy or induced by insurer before issuing it. 

Reed v. Travelers’ Ins. Co. (Mo.) 499 

256(1)—That.insured failed to answer question in applicaiton for accident policy whether 

he agreed that falsity of any statement should bar recovery if made with intent to 
deceive or materially affecting acceptance of risk or hazard assumed held immaterial; 
question merely calling attention to statutory law. Palmquist v. Standard Acc. Ins. 
c- €o: 33 : 689 

256(1)—-Statutory provision relating to effect of false statements in application for insurance 

held applicable to credit insurance. National Surety Co. v. Mutual Veneer Co. (U. S$.) 1151 

(2). Knowledge and intent of applicant. 

256(2)—-To avoid standard life policy issued without medical examination, misrepresentation 
in application must have been willfully false and intentionally misleading. 
v. Prudential Ins. Co. of America. (Minn.) 

256(2)—In application for life policy, representation as to material fact which is false in 
fact need not have been fraudulently made. Prudential Ins. Co. of America v. Tanen- 
baum. (R. I.) 4 : 5 

256(2)—Insured, in answering questions in application for accident policy, was only bound 
to exercise good faith, and no forfeiture could be had by insurer except on showing of 

fraud. The Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) 

257. CONCEALMENT. 


258. —— IN GENERAL. 
58--To avoid fire insurance policy, fact concealed must be material to risk, and it must 
appear, not only that insured knew or that ordinarily prudent person 
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known it was material, but that it was intentionally and fraudulently concealed. Great 
American Ins. Co. of New York v. Clayton. (Ky.) 
§ 261. ——— EFFECT. 
261—Insured intentionally withholding knowledge of material fact. which honesty and fair 
dealing require him to communicate to imsurer, is guilty of fraudulent concealment, 
invalidating fire insurance policy, though no inquiries are made. Great American Ins. 
Co. of New York v. Clayton. (Ky.) : 
261-—-Any concealment of material fact, increasing o 
ance policy is deemed fraudulent. 
Guaranty Co. et al. (Mont.) 
§ 263. WARRANTIES. 
§ 265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—In absence of proof of fraud by insured in procuring life policies, his statement in 
application therefor that he was in good health was representation only, and, if :miade 
in good faith, did not avoid policy. Guardian Life Ins. Co. v. Johnson. (Ark.) .... 
265--Statements in application for life insurance concerning applicant’s health, past and 
present, were not “warranties,” but “representations” which must have been knowingly 
false to justify cancellation of policy. Mutual Life Ins. Co. of New York v. Muckler. 
(Ore.) 
265—General st 
condition is only “representation,” not ‘“‘warranty,” I i with 
relatively recent time calling certain condition to —" attention. The Fidelity 
& Casualty Co. of New York v. Phelps et ux. (U. S.) ........ ; aro co 
267. - FULFILLMENT OR BREACH. 
67—Where insured’s answers in application for life insurance must be construed as war- 
ranties, answers must be true irrespective of their materiality to the risk. Federal Life 
Ins. Co. v.. Relian, -Cind,). .5. 5 <... : 
§ 268. EFFECT OF BREACH 
268—False warranty will invalidate accident policy, even if made in good faith. Fidelity 
& Casualty Co. of New York v. Phelps et ux. (U. S.) 


(3B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 278. USE OF BUILDING. 

278—Insured’s failure to inform insurer that tavern covered, could not be used as hospital 
or sanitarium when fire policy was issued and as boarding house or hotel when rider 
was attached held “fraudulent concealment of material matters,’’ rendering void policy 
providing property was insured while used for hospital, sanitarium, and boarding house 
purposes. Character of occupation carried on in building to be insured is material part 
of fire insurance contract. That fire policy permitted tavern to remain vacant without 
limit of time, and that hazard was greater with tavern vacant than occupied for 
lodging or boarding purposes was immaterial, as regards insured’s concealment of 
material matters where tavern was never vacant and never used for boarding house or 
other purposes allowed by policy. Presence of insured and her personal guest without 
payment of board or lodging held not use of tavern for “lodging or boarding purposes” 
within terms of fire policy. Miller v. Security Ins. Co. of New Haven, Conn. (Calif.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction of title or interest in general. 

282(1)— Conditions of fire policy as to insured’s unconditional and sole ownership speaking 
of ‘interest,’ not “title; such terms not being synonymous. JEtna Ins. Co. v. 
Kacharos. (Ala.) ‘ 5 Gemes rate a 

282(1)—If insured’s declaration of sole and unconditional ownership was untrue when 
fire policy was issued, it was void from beginning, and could not be vitalized without 
insurer’s consent, though insured subsequently obtained sole and unconditional owner- 
ship. Miller v. Great American Ins. Co. of New York. (Mo.) ee ; 

282(1)—-Unconditional and sole ownership clause in fire insurance policy is contractual 
warranty, unrelated to immaterial false answers or statements, for which statute 
prohibits forfeiture of policies. Fire insurance company may consider person insured, 
the moral hazard, as of prime importance in issuing policies. St. Paul Fire & 


8 
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Marine Ins. Co. v. Culwell et al. (Tex.) ee 
(2). Character of title or interest in general. 
282(2)—Insured’s erroneous representation in application, signed without consideration or 
previous understanding after issuance of fire policy, that his title was by warranty 
deed did not avoid policy. Etna Ins. Co. v. Kacharos. (Ala.) 
(5). Title in husband or wife. 
282(5)—Husband may procure fire insurance policy on community property in his own 
name without violating sole and unconditional ownership provision of policy. British 
General Ins. Co., Ltd., of London, England vy. Stamps et al. (Tex.) , 
(7). Purchaser at foreclosure sale. 
282(7}—Insured purchasing insured property at mortgage foreclosure sale held “uncondi- 
tional and sole owner,” though statutory redemption had not expired when policy was 
issued or loss occurred. “Etna Ins. Co. v. Kacharos. (Ala.) ! 
282(7)—Where trust authorized appointment of substitute trustee, on trustee’s refusal to 
sell property and trustee was not requested to sell, and never refused to exercise power 
of sale, appointment of substitute trustee was unauthorized and his sale invalid, so 
that purchaser was not sole owner of property within requirement of fire policy. Home 
Fire & Marine Ins. Co. v. Swanner. (Tex.) 
(12). Building on leased land. 
282(12)—That insured’s airplane hangar was located on leased ground held not to avoid 
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fire policies, where insurers were apprised of such fact at time policies were issued. 
In absence of special contract airplane hangar erected on leased premises is trade 
fixture which belongs to lessee and not lessor; hence provisions of fire policies dealing 
with situation where insured does not have fee simple to realty were inapplicable to 
insurance covering hangar. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 
(13). Vendor and purchaser of personal property. 
282(13)—Insured purchasing property on executory contract held “unconditional and sole 
owner” within terms of fire policies. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 
282(13)—That automobile seller gave buyer credit for part of purchase price would not 
affect insurer’s unconditional ownership within terms of fire and theft policy. Auto- 
mobile seller’s lease or bailment to buyer without redelivery of automobile to seller 
would be ineffective as regards buyer’s unconditional ownership under fire and theft 
policy, if there was absolute sale to buyer. Subsequent lease of automobile by buyer 
to seller, while buyer retained possessoin where there was absolute sale to buyer, . 
would be ineffective as regards buyer’s unconditional ownership in fire and theft policy. 
Zaffuto v. Northern Ins. Co. of New York. (Pa.). : ay 975 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Imnsurance company owed insured no duty, rendering it liable in tort for breach 
thereof, to issue valid fire policy covering personalty known to be incumbered by 
chattel mortgage contrary to provision of policy issued. Weatherby et al. v. tna 
Fes; Ce. CH Ja: 5 ERATE ‘ ; 5 Naha Gawes 
(2). Effect of statutory provisions. 
283(2)—Violation of chattel mortgage clause by mortgaging insured furniture for one-fourth 
its value held not to avoid fire policy, since not increasing “moral hazard.’’ Godfrey 
v. Security Ins. Co. (La.) 289 
283(2)—-Under statute, violation 
policy; insurer being obliged to show that violation increased moral hazard. Violation 
of chattel mortgage clause where balance on mortgage was less than one-third of 
value of insured property did not avoid fire policy by increasing moral hazard. 
Knowles v. Dixie Fire Ins. Co. (La.)...... oan Pi enane 1066 
(3). Existence and nature of incumbrances. 
283(3)—Unpaid purchase money on outright sale of automobile, for which seller may choose 
to give buyer credit, is not “lien” or “‘mortgage” within provisions of automobile fire 
and theft policy relating to ownership of insured property. That certificate of title 
denominated unpaid purchase money on automobile as incumbrance does not make it 
such within fire and theft policy, if sale was straight one on credit. Zaffuto v. 
Northern Ins. Co. of New York. (Pa.) are Pie 970 
(5). Entire or severable contracts. 
283(5)—-Mortgage on only part of insured property did not forfeit fire policy under pro- 
vision for forfeiture, if “subject of insurance’ be mortgaged. Peterson vy. Pacific Fire 
Ins. Co. of New York. (La.) i at 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Fire insurance policies, procured because of threats to dynamite house containing in- 
surance property, without disclosing such fact to insurance companies, held void for 
concealment of fact material to risk. Great American Ins. Co. of New York vy. Clayton. 
(Ky.) “ ; 129 
286—Disclosure in application for hail insurance as to previous damage by hail is material. 
Rumbolz v. American Alliance Ins. Co. of New York. (S. D.) : ; 907 
286 Latest semi-annual published hock of mercantile agency, containing capital and credit 
ratings, held latest published book within credit insurance policy, notwithstanding more 
recent weekly report and supplement not containing debtor's capital and credit rating. 
National Surety Co. v. Mutual Veneer Co. (U. S.) os : ; 115? 


§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Provision that, if insured, without consent indorsed on fire policy, had other in- 
surance on property, policy in suit was void, held binding on both insurer and insured. 
Where there was, without insurer’s knowledge, other insurance on property when fire 
policy sued on was issued, insurer could enforce forfeiture provision and was not 
liable on policy. Haselden v. Home Ins. Co. of New York. (Ky.) ig ak 
288(1)—Under evidence establishing carrier’s nondelivery of cotton to compress company, 
loss by fire was covered by policy insuring carrier except for cotton otherwise insured 
as against contention that loss was covered by compress company’s policy. St. Louis 
B. & M. Ry. Co. v. United States Fire Ins. Co. of New York. (Tex.) 
(2). Concurrent insurance. 
288(2)—Insured held bound by fire policy clause voiding policy if insured concurrently 
carried any additional insurance, regardless whether insured read policy. Where clause 
voided fire policy if insured concurrently carried any additional insurance, insured’s 
continued payment of premiums on previous policy rendered second policy void. 
American Central Ins. Co. v. Montgomery. (Tex.) Leer 
(C) MATTERS RELATING TO PERSON INJURED. 
§ 289. DESCRIPTION IN GENERAL. 


289—Mistake as to insured’s residence and age held not to render life policies void on 
ground of mistake as to her quality, character, or identity. Taylor v. Unity .Industrial 


Ins. Co. (Ta.) : 


§ 290. AGE. idea ‘ . rr 
290—Statute relating to cases where policies issued without medical examination are sought 
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to be avoided because of misrepresentations regarding insured’s health, habits, or 
occupation, held inapplicable where defense was based on alleged misrepresentation 
regarding age. Taylor v. Unity Industrial Ins. Co. (Qa.) 
§ 291. HEALTH AND PHYSICAI, CONDITION. 
(1). In general. 
291(1)—-Life policy stipulations relating to applicant’s health on or before date of policy 
are valid. To avoid life policies for insured’s misrepresentation regarding his health, 
misrepresentation must have been made with intent to deceive and be material to risk. 
Misrepresentation in application for life policies regarding applicant’s previous diseases 
or attendance by physician, if material to risk and made with intent to deceive, will 
defeat recovery on policy where misrepresentations induced insurance. Metropolitan 
Life Ins. Co. v. Chambers. (Ala.) ; Segre’ fave ene x 
291(1)-——Beneficiary who had another impersonate and procure life insurance in name of 
sick person cannot recover on policy. Hill v. Southern Life & Health Ins. Co. (La.) 
291(1)—-False answers by applicant for insurance to questions respecting his present health 
were material misstatements. Prudential Ins. Co. of America v. Tanenbaum. (R. I.) 
291(1)—-Insured'’s statement in application for accident policy that he never had gastric 
ulcer held express warranty. Insured’s statement in application for accident policy that 
insured had gastric ulcer, being false and being warranty, though without fraud, war- 
ranty held broken in its inception, preventing policy from attaching to risk, though 
policy did not declare that breach of warranty should avoid it. Insured’s statement in 
application for accident policy that insured never had gastric ulcer held “materially” 
to affect acceptance of risk or hazard assumed by insurer, precluding recovery where 
statement was false, though without fraud. Palmquist v. Standard Acc. Ins. Co. 
(U.. S$.) Wetctintie Poet ions ce meeny aetee a 
291(1)—-Substantial misstatement. in answer to question in applicaiton for life insurance 
policy as to illnesses or treatments by physicians or practitioners, made policy voidable 
at insurer’s instance, where issued, in application, stated he understood that insurer 
would rely and act thereon. Word “illnesses in question in application for life 
policy held to cover conditions of bodily disorder of character less serious than disease 
not referred to substantial or appreciable disorders, not indispositions so slight and 
temporary as to be speedily forgotten. Frequent tonsil swellings through several years 
held “illness” within meaning of question made part of life policy application, entitling 
insurer to cancellation, where insured answered negatively and expressly understood 
insurer would rely on answer. Pacific Mutual Life Ins. Co. v. Cunningham et al. 
(8; = Sean : Foti 
(3). Knowledge and intent of applicant. 
291(3)—-Under language of application and life policy, if insured answered honestly regard- 
ing his health, and was unaware of seriousness of former illness, there was no fraudu- 
lent representation, since honest but erroneous expression of opinion is not “fraud.” 
In action on life policy, instruction denominating insured’s failure to disclose former 
illness a fraud, although he may not have known previous operation was serious, heid 
properly refused. American Nat. Ins. Co. v. Walstrom. (Ala.) 
291(3)-In absence of proof of fraud by insured in procuring life policies, his statement 
in applications therefor that he was in good health, was representation only, and, if 
made in good faith, did not avoid policy. Guardian Life Ins. Co. v. Johnson. (Ark.) 
291(3)--Insured is not estopped to recover on health policy because of false answers to 
questions in attached application, unless he knew they were false. Turner v. Pacific 
Mutual Life Ins. Co. of California. (Idaho.) ; ; ‘ ; 
(4). Representations as to the existence of specific diseases. 
291(4)--False representation in application for life insurance that applicant had not con- 
tracted syphilis would be material, and would entitle insurer to rescind contract. Penn 
Mut. Life Ins. Co. v. Hartle et al. (Md.) 
(5). Good or sound health. 
291(5)—One affected with cancer is not in “sound health’ within meaning of insurance 
contract containing warranty as to sound health. Prudential Ins. Co. of America v. 
Tanenbaum. (R. TI.) 
291(5)—Slightly subnormal vision in one eye would not constitute “unsound condition 
physically,”” authorizing cancellation of accident policy for false warranty in application. 
Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) 
(6). Serious or temporary diseases. 
291(6)--Insured’s statement in application for life insurance that he had never consulted 
physician with reference to any “ailment”? referred to something more than mere 
passing discomfort. Washington Fidelity National Ins. Co. v. Lacey. (Ohio.) 1030 
(7). Injury or bodily infirmity. 
)—Questions in life policy applications regarding deformity, amputation, and_ physical 
disability. and whether insured had dis ise of genito-urinary system, did not suggest 
to insured operation for removal of testicle so as to warrant cancellation of policy, 
where application did not disclose such operation; operation being neither “deformity.” 
“amputation,” not necessarily “physical disability... Where evidence did not show 
removal of testicle had connection with tumor causing insured’s death, answer in 
application not disclosing removal of testicle was not in respect to matter increasing 
risk so. as to warrant cancellation of policy. American Life Ins. Co. 


(Ala.) 


§ 292. MEDICAL ATTENDANCE. 
292—-Misrepresentations in application for life policies regarding applicant’s previous diseases 


or attendance by physician, if material to risk and made with intent to deceive, will 
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defeat recovery on policy where misrepresentations induced insurance. Metropolitan Life 
Ins. Co. v. Chambers. (Ala.) P diane ; 7 

292—-Insured’s previous treatment in hospital for serious heart and kidney trouble being a 
“material risk,’ her false representation in application that she had never been under 
treatment in hospital held to preclude recovery on life policy. Metropolitan Life Ins. 
Co. v. Dixon. (Ala.) .. oS ees pai es totais ; BS Garena ; 

292—-Insured’s statement that he had not consulted doctor in 7 years, and then only for 
cold, whereas he had consulted doctor 16 times during such period for various -causes, 
justified cancellation of life policy issued in reliance on statement. United Life & 
Accident Ins. Co. v. Winnick et al. (N. J.) ‘ : § 

292—-Insured who, within four months of application, consulted physician, while suffering 
from anemia, but denied consultations in applying for insurance, held guilty of material 
misrepresentations, precluding beneficiary’s recovery on life policy. Mischler v. New 
York Life Ins. Co. (N. Y.) : catbaes : SOPRANO ere 

292—-Prior rejections and concealed medical attendance of insured held material to risk 
barring recovery on life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 

292—-Substantial misstatement in answer to question in application for life policy as to 
illnesses or treatments by physicians or practitioners, made policy voidable at insurer’s 
instance, where insured, in application, stated he understood that insurer would rely 
and act thereon. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 

292--False representations of insured in application, for life policy respecting consulting 
physician and use of alcoholic liquors held material to risk and sufficient to warrant 
cancellation of policy. Phillips Morefield et al. v. Southern States Life Ins. Co. of 
Alabama. (U. S.) ae ; 3 

$ 296. OCCUPATION. 

296—Where railroad employee’s application for insurance made continuance of insurance de- 
pendent on continuance of employment, and employee ceased to work for railroad two 
days after application was signed, and before injury was received, no valid insurance 
contract existed. Continental Casualty Co. v. Erion. (Ark.) lai i a 

296—False statement in application for accident policy by bartender in speakeasy that he 
was clerk in confectionery and soft drink parlor held material to risk, and rendered 
policy void at its inception. Calligaro v. Midland Casualty Co. (Wisc.) 

§ 297. HABITS. 

297—-False representations of insured in application, for life policy respecting consulting 
physician and use of alcoholic liquors held material to risk and sufficient to warrant 
cancellation of policy. Phillips Morefield et al. v. Southern States Life Ins. Co. of 
Alabama. (U. S.) ae ; ; : 

§ 299. SPECIAI, CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299--False answers in application that no indemnity had been paid under other policies to 
insured who had received indemnity for certain illnesses held not to bar recovery on 
accident policy, such matters not being material to risk assumed, and there heing no 
causal connection between them and insured’s injury received in automobile accident. 
Washington Nat. Ins. Co. v. Brock. (Tex.) ; 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Refusal by insurer to whom applicant applied for life insurance to change previous 
rejection of applicant held not “second rejection” so as to constitute applicant’s state- 
ment he was once rejected fraudulent representation as to insurer issuing life policy. 
Alleged second rejection of life insurance applicant stating he was once rejected could 
not prejudice insurer policy, where second rejection was on same grounds as first. Re- 
jection of insured’s “trial applications” for policy held not “rejection” by other in- 
surers so as to constitute insured’s failure to disclose such fact fraudulent representa- 
tion as to insurer issuing life policy. Getsinger v. Union Mutual Life Ins. Co. of 
Towa. (Ta.) ; ; ; ; ; 
—Prior rejections and concealed medical attendance of insured held material to risk 
barring recovery on life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 


Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 309. EFFECT OF BREACH. 

309—-Statute declaring insurer not exonerated by insured’s negligence does not absolve 
insured from performing express covenants. Harrison State Bank v. United States 
Fidelity & Guaranty Co. et al. (Mont.) ; 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—-Mortgagee, not notified of cancellation of fire policy for insured’s nonpayment of 

premium, could sue thereon. Cobb v. Franklin Fire Ins. Co. of Philadelphia. (Ark.) 


(2). Nonpayment of premiums or assessments. 
310(2)--Insurance company, collecting past due premiums, cannot forfeit policy for non- 
payment thereof on due dates, without notifying insured, though policy provides that 
only certain officers of company may reinstate policy. Industrial Life & Health Ins. 
Co. v. Cofield. (Fla.) ; wee : ’ 
310(2)—Policy in mutual company held not void without notice of cancellation, notwith- 
standing policy provision for suspension for nonpayment. Korte v. Lang. (S. D.) 
310(2)—Insurer’s notice of cancellation of life policy, under advance agreement for non- 
payment of premiums did not entitle insured to additional time to make 
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notice being unnecessary to terminate policy on such ground. Union Central Life Ins. 
Co. v. Williams. (U. S.) < : 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Plaintiff suing insurer on judgment agaiast insured is subrogated to rights of 
insured under liability policy as to waiver or estoppel which would preserve insured’s 
rights notwithstanding breach of conditions of policy*as to co-operation with insurer. 
Goergen v. Manufacturers’ Casualty Ins. Co. (Conn.) 

311(1)—Insurer’s liability under automobile liability policy may not be defeated by can- 
cellation or annulment of policy after liability has accrued. Bartlett v. Travelers 
Ins. Co. (Conn.) 

311(1)Where automobile liability policy provision that insured’s default would not bar judg- 
ment creditor’s recovery was made inapplicable to extraterritorial protection, judgment 
creditor's rights under extraterritorial protection were no greater than those of insured. 
Failure of insured or minor operating automobile to notify insurer prior to November 
12, 1929, of accident occurring June 22, 1929, held breach of condition of extraterritorial 
protection of policy relating to notice and co-operation, thereby precluding guest’s recov- 
ery against insurer. Extraterritorial coverage provision on Massachusetts standard com- 
pulsory liability policy, making inapplicable to extraterritorial coverage provision of 
Massachusetts policy that insured’s violation of notice or co-operation requirements should 
not har action by judgment creditor on policy, held not affected by statute of New 
Hampshire, where injury occurred giving injured person recovery judgment uncondi- 
tional right to recover upon policy. Sheldon v. Bennett et al. (Mass.) .... 

311(1)--Judgment creditors held not entitled to recover against judgment debtor’s insurer 
under Massachusetts compulsory automobile olicy containing extraterritorial coverage, 
for accident occurring in New Hampshire shate judgment debtor at time of accident 
carried passengers for consideration which precluded recovery under policy. Rights of 
administrator of deceased, killed in automobile collision in New Hampshire, against 
insurer who issued Massachusetts compulsory policy with extraterritorial coverage, 
were no greater than those of insured against whom administrator recovered ee 
Sleeper v. Massachusetts Bonding & Ins. Co. (Mass.) eatboe 

311(1) Insured mortgagor is not entitled to benefits of fire policy which became void as 
to him for his failure to comply with its conditions. Grangers’ Mutual Fire Ins. Co. of 
Frederick County v. Farmers’ National: Bank of Annapolis. (Md.) 

311(1)—-As respects effect of insured’s breach on injured party’s rights, motor vehicle 
liability insurer’s liability is absolute only under policies issued to operators required 
to furnish proof of financial responsibility. Motor vehicle liability insurer held net 
absolutely liable to one recovering judgment against insured for injuries sustained, in 
absence of allegations in his complaint or motion to strike answer that insured was 
required to Sasi proof of financial responsibility. McLaughlin v. Central Surety & 
Ins. Corporation. (N. J.) . . 


(2). Assignees. 
311(2)—-Where fire policy was valid as to original insured because he was not sole and 
unconditional owner in fee of insured property, assignee of note and trust deed could 
not predicate against insurer right deriving from insured, Phoenix Mut. Life Ins. Co. 
v. Aetna Ins. Co. (Tenn.) 


(3). Mortgagees and their assignees. 

311(3)-—-Under clause attached to fire policy making loss payable to mortgagee, subject to 
conditions of policy, forfeiture of policy for breach of conditions defeats mortgagee’s 
claim, unless waived. Fire insurance contract, by original undertaking, cannot be 
extended without insurable interest so as to secure mortgage. Hartford Fire Ins. Co. v. 
Aaron. (Ala.) : 2 

311(3)—Mortgagee’s right under mortgagee’s clause of fire policy may be lost in event of 
insured’s breach of policy even without mortgagee’s knowledge thereof. Bank of 
Oroville et al. v. Minnesota Fire Ins. Co. (Cal.) ; 

311(3)—-In fire policy, ‘open mortgage clause’’ provides for payment to mortgagee as his 
interest may appear, while under “union mortgage clause” “mortgagee’s interest is not 
affected by any act or omission of mortgagor. Under open mortgage clause in fire 
policy, mortgagee’s rights were terminated when property was deeded to it under fore- 
closure. In open mortgage clause in fire policy, insurer's agreement to give notice 
before cancellation of policy constituted contract of insurance directly with mortgagee. 
Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.) ‘ , 


$11(3)—Insurer may make independent contract with mortgagee whereby fire insurance 
payable to mortgagee shall not be invalidated by any act or neglect of mortgagor. 
Where fire insurance contract is with mortgagor, and undertaking to pay loss to 
mortgagee is collateral, and dependent on principal undertaking, mortgagee cannot 
recover if there has been breach of condition of policy by mortgagor. Standard mort- 
wagee clause could not by implication be read into fire policy payable to “mortgagee, 
as interest may appe ar’; hence mortgagee’s rights under policy could be contested 
because of mortgagor’s alleged false swearing in proofs of loss, setting fire to insured 
property, and falsely representing certain personalty was on premises. Standard Fire 
policy conditions are applicable alike to mortgagee and mortgagor except as other pro- 
visions relating to interests and obligations of mortgagee are added by written agree- 
ment. Hessian Hills Country Club, Inc., et al. vy. Home Ins. Co. (N. Y.) j 

31!(3)-—No act or omission of insured occurring after issuance of fire policy with standard 
mortgage clause will affect mortgagee’s right on policy. In action on fire policy contain- 
ing standard mortgage clause, insured’s failure to furnish timely proof of loss and con- 
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cealment of fact that he had only half interest in personal 
preclude moitgagee’s recovery, where mortgage debt 
Farmers "Ins. Co. v. Hull et al. (Ohio) 1078 


311(3)—Mortgagee of insured premises held entitled under standard mortgagee clause to 
recover for damages to insured premises by fire, though insured repaired premises, 
where policy provided that mortgagee’s interest should not be invalidated by act of 
mortgagor. Old Colony Co-Operative Bank v. Yorkshire Ins. Co. (R. I.) 


Si1(3)--Where mortgages’s assignee did not receive papers until day before fire when it 
trst learned that prior change of ownership of which it had knowledge was within New 
York standard mortgage clause requiring notice thereof to insurer, assignee could re- 
cover on fire policy since “reasonable time’ had not elapsed within which to inform 
insurer. New York standard mortgige clause in fire policy protects mortgage against 
any act or neglect of mortgagor whether prior or subsequent to its execution. New York 
standard mortgage clause mm fre policy requiring notice of change of ownership covers 
change occurring either before or during term of policy. Knowledge contemplated by 
New York standard mortgage clause in fire policy requiring notice of an change of 
ownership that shall come io “knowledge” of mortgagee is actual, and not constructive 
knowledge. Under New York standard clause in fire policy requiring notice of any 
change of ownership, mortgagee has reasonable time after acquiring knowledge within 
which to inform insurer. New York Unde.writers Ins. Co. v. Central Union Bank of 
South Carolina. (UU. S$.) 


property insured held not to 
exceeded amount of loss. Ohio 


1050 
311(3)—Mortgagee to whom loss was payable under fire policy was merely insured’s ap- 


pointee, and insured’s fraud precluded moan from suing insurer. Vermont Mut. 
Fire Ins. Co. v. Van Dyke. (Wash.) .. ; . 306 


(B) MATTERS RELATING TO PROPERTY OR IN TEREST IN SURED. 

3 3i6. BUILDINGS IN GENERAL. 

316 —Insured’s renting insured warehouse for storage of bales of rags which had been wet 
held increase of fire hazard within insured’s knowledge, making fire policy void. Shelby 
County Trust & Banking Co. et al. v. Security Ins. Co. of New Haven, Conn, (U. $.). 1052 

BUILDING BECOMING VACANT. 
(1). In general. 

323(1)—Vacancy clauses in fire policy held not conflicting, nor result of mutual mistake, 
so as to require treatment of policy as containing same provisions as former policy. 
tna Ins. Co. v. Kacharos. (Ala.) : 

23(1)—Fire policy provision that, if any buildings insured should become vacant, wnoc- 
cupied, or uninhabited for over ten days without insurer’s written consent, policy should 
become void, held valid. Whether building is “vacant,” “‘unoccupied.” or ‘uninhabited” 
within fire policy provision making policy void in such cases must he determined on 
facts of particular case. Under fire policy clause making policy void if property should 
become vacant, unoccupied, or uninhabited for specified period without insurer’s written 
consent, property need not be both vacant and unoccupied to render policy void. Fire 
policy which is forfeited because of nonoccupancy of dwelling house on farm becomes 


void as to barn and other outbuildings and their contents. Continental Ins. Co. of 
New York v. Dunning et al. (Ky.) 


23(1)-—Insured, not obtaining vacancy permit during three months’ period between two 
tires. could not recover on policy containing 30 day vacancy clause for loss caused by 
second fire. Insured, permitting building, rendered uninhabitable by fire, to remain un- 
ccupied during time allowed insurer to exercise option to repair building, could not 
recover for loss caused by second fire after permitted vacancy period, where insurer 
idjusted loss within option period. Globe & Rutgers Fire Ins. Co. v. Green. (Miss.) 
1)-—Fire policy contemplated that building should be oceupied as dwelling. Transconti- 
ental Ins. Co. of New York v. Frazier et al. (Tex.) 
(3). What constitutes vacancy or nonoccupancy 
Farm dwelling, in which, after tenant’s removal, insured stored some household 
ssessions with intention of moving therein, and to which insured’s wife went every 
day to look after cows, chickens, and other live stock and to can ve etables. but in 
which no_one slept for over three weeks before fire held “unoccupied” within fire 
policy. “Occupancy” satisfying fire policy provision making policy void if property is 
inoccupied without insurer's consent must be such as ordinarily pertains to purpose to 
hich property is adapted or devoted as described in policy. Dwelling house is not 
garded as “occupied” within fire policy unless it is home or dwelling place of person 
living and sleeping there habitually, not every night, but usually and ordinarily, who 
when temporarily absent returns to it as place of abode. Occupancy of dwelling 
determines character of occupancy of barn and other outbuildings used in connection 
with it, within fire policy. Continental Ins. Co. of New York v. Dunning et al. (Ky.) 
323(3)—-Insured dwelling is “occupied”? when it is in actual use by human beings, who are 
living in it as place of habitation, and it is “unoccupied” when it has ceased to be 
customary place of habitation. Hudson Ins. Co. v. McKnight et al. (Tex.) 
323(3)—Dwelling is ‘occupied’ within meaning of fire policy when actually used by 
human beings, living in it as place of habitation, and it is “unoccupied” when it has 
ceased to be customary place of habitation. Dwelling to be “occupied” within fire policy 
need not be put to all uses to which dwelling is usually put, only essential being that 
it is usual place of abode. It is not absolutely necessary that one sleep in dwelling in 
order to prevent its being “unoccupied” within fire polciy. Transcontinental Ins. Co. 
of New York v. Frazier et al. (Tex.) . oes ee . 466 
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(4). Temporary absence of occupant. ; 
323(4)—Fire policy provision fixing period of permissible nonoccupancy at 30 days did not 
permit temporary nonoccupancy beyond such limit without forfeiture. Hudson Ins. 
Co. v. McKnight et al. (Tex.) ae za 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforceable. Zimbelman et al. v. 
Hartford Fire Ins. Co. (Colo.) 
328(1)—Transferring property without 
avoided policy; soliciting agent’s knowledge of conveyances not binding insurer. 
Green v. Phoenix Ins. Co. of Hartford. (12.) 
328(1)—-Where, contrary to fire policies, property was sold without insurers’ consent, and 


no defense was waived, mortgagee could not recover. Landford v. Public Fire Ins. 
Co. (Mass.) 


328(1)-—If insnred’s 
fire policy, was not of that character at time of loss, 
Miller v. Great American Ins. Co. of New York. (Mo.) gan tre nino nas 

328(1)—Where mortgage clause contains only an agreement by mortgagee to give notice of 
any change of ownership that may come to his knowledge, agreement is a “covenant” 
for breach of which action for damages will lie, and not a ‘“‘condition’’ breach of which 
will defeat recovery on fire policy. Standard mortgage clause which provides that failure 
to give notice of change of ownership will render fire policy void creates ‘‘condition” 
which, if breached will defeat recovery on policy. That change of ownership did not 
increase fire hazard was immaterial, where notice of change was not given as provided 
in standard mortgage clause of fire policy. Phoenix Mut. Life Ins. Co. v. A#tna 
Ins. Co. (Tenn.) e Fat sn % 

(2). What constitutes change of title or interest in general. 

328(2)--Under clause attached to fire policy, conveyance of insured property to mortgagee 
held breach of condition defeating mortgagee’s claim, unless waived. Hartford Fire 
Ins. Co. v. Aaron. (Ala.) : ; axe poses Ree ; 

328(2)—Seller’s automobile liability policy providing for its termination in case of change 
of ownership or interest held not to cover accident occurring while car was in buyer's 
possession under executed conditional sales contract. Peterson v. Universal Automobile 
Ins. Co. (Ida.) ; ata : : 4 

328(2)—On issue whether insured changed his interest in automobile, thus terminating 
insurer’s liability for its destruction under fire policy, executory contract held to give 
seller of airplane to insured an enforceable right by way of equitable lien against 
automobile, though its delivery to seller to hold as security for insured’s note was never 
made. Automobile Underwriters, Inc. v. White. (Ind.) ...... ; 

328(2)—Conveyance of insured property by one who had purchased it subject to trust deed 
was “change of ownership” within standard mortgage clause of fire policy and required 
notice to insurer. since equitable owner was real owner of insured property. Phoenix 
Mut. Life Ins. Co. v. AStna Ins. Co. (Tenn.) era Pee 

328(2)—Change in insured’s title to community property by divorce decree held not so 
material and substantial as to work forfeiture of fire policy thereon. British General 
Ins. Co., Ltd... of London, England v. Stamps et al. (Tex.) 

(5). Contract for sale. 
228(5)— Transaction whereby dee 


1 and mortgage were recorded and note given by purchaseer 

and possession was not to be given until six months later held not such “sale or trans- 
fer as voided fire policy providing for cancellation if notice was not given to insurer 
within five davs after transfer. Kiser v. Morton Farmers Mutual Ins. Co. (Ta.) 

§ 329. CHANGE OF POSSESSION. 

329—-Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforceable. Zimbelman et al. 
Hartford Fire Ins. Co. (Colo.) 

§ 330. INCUMBRANCES. 

(4). Removal of incumbrance before loss. 

330(4)--U'nder automobile fire and theft policy requiring insured to disclose any lien on 
automobile, insured’s failure to disclose second mortgage did not preclude his recovery 
where mortgare was discharged before theft and fire loss occurred. Barefoot v. Home 
Ins. Co. of New York. (N. C.) 

§ 332%. ———— 

3321%4—Bureglary and robbery insurance policy. applied for by insured bank’s cashier with 
knowledge of proposed holdup, held void for fraud, though there was no active intent 
to defraud. Declaration in burglary and robbery policy that time locks on all safe and 
vault doors will be maintained in working order and regularly used by insured 1s 
promissory warranty. breach of which defeats recovery on policy. Insurer held not 
liable on burglary and robbery policy issued to bank, officers of which deliberately 
allowed vault to remain unlocked and time locks unset on night of expected robbery. 
though done at sheriff’s suggestion or direction: loss being caused hy insured’s “willful 
act.” Harrison State Bank v. United States Fidelity & Guaranty Co. et al. (Mont.) 

§ 333. SPECTAI, CAUSES INCREASING RISK. 

(1). In general. 

333(1)—-Provision that fire policy shall be void if hazard is increased renders policy 

merely voidable. Insured who increases hazard releases insurer under fire policy con- 
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taining applicable forfeiture clause, if property is destroyed while increased hazard con- 
tinues. Public Fire Ins. Co. v. Crumpton et al. (Fla.)...... s . 617 
331(1)—That corporation operating coal mine opened new mining seam held not such 
change in corporation’s business as defeated recovery under use and occupancy policies 
indemnifying against losses from business interruption. Fidelity-Phenix Fire Ins. Co. 
of New York et al. v. Benedict Coal Corporation. (U 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(2). Taking inventory. 
335(2)—-Insured’s failure to make and preserve inventory in substantial compliance with 
iron-safe clause defeated right to recover on fire policy. Inventory covering stock of 
merchandise in three stores owned by insured held not substantial compliance with 
iron-safe clause of fire policies covering stock of merchandise in one of stores. Where 
insured could not produce inventory of merchandise complying with iron-safe clause of 
tire policies, his offer to supply an inventory by evidence showing character, kind, and 
quality of goods destroyed by fire and value thereof was ae — Gershon v. 
North River Ins. Co. (La.) .... ; gan .. 450 
(3). Keeping books and papers in safe. 
Where insured kept no records violation of iron safe clause in fire policy precluded 
recovery for grocery stock. Knowles vy. Dixie Fire Ins, Co. (1a.) 1066 
335(3)—Substantial compliance with burglary policy requiring bank to keep records so as 
to permit amount of loss to be accurately determined therefrom is sufficient. National 
Surety Co. v. Earl Park State Bank. (U. S.) os 366 
(5). Expiration before loss. 
335(5)—Breach of fire policy iron-safe clause restricted to stock held not to preclude 
recovery for loss of equipment and machinery, notwithstanding stock, equipment, and 
machinery were —. under one valuation. Moore et al. v. Louisiana Fire Ins. Co. 
of Baton Rouge. (La 
$ 336. ADDITIONAL INSURANCE. 
(2). Knowledge and consent of insured. 
336(2)—-Fire insurance which mortgagee of furniture procured without mortgagor’s knowledge 
did not void mortgagor’s policy. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) ; 
336(2)—-Statute of Iowa where fire policy covering trucks was made held not to preclude 
recovery by insured who had no knowledge that assignee of mortgagee had obtained 
additional insurance. Additional insurance procured without insured’s kowledge or 
consent does not constitute violation of clause making other insurance ground of 
forfeiture. Noel v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Nebr.) 
(D) ASSIGNMENT OF POLICY. 


345. NECESSITY OF CONSENT OF INSURER. 
345-—Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforcebale. Zimbelman et al. v. Hart- 
ford Fire Ins. Co. (Colo.) at leah e ake ser 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
$ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)-—-Where life policies lapsed for nonpayment of premiums, insured could not recover 
for alleged illegal cancellation or collect disability benefits. Carey v. Southern Life & 
Health Ins. Co. (La.) cA ; a : ki 
349(1)—-Insurer held entitled to declare life policy lapsed where insured within grace 
period paid only part of premium, which insurer rejected, and balance was_ paid 
agent after grace period expired. Gilbert v. New York Life Ins. Co. (N. Y.) 
349(1)--Where assured’s failure to tender required premium payment after accident was 
due to oversight, and insurer was not injured by delay, it could not deny liability on 
automobile collision policy on that ground. Ringo v. Automobile Ins. Co. of Hartford, 
Conn. (Ore.) : z 
349(1)--Where provisions for nonparticipating term insurance upon failure to pay premium 
never became effective because term had not been converted into ordinary life insurance, 
no recovery could be had on policies which had lapsed for default in payment of pre- 
miums. Shepherd v. Mutual Life Ins. Co. of New York. (U. ) 
352. NOTICE OF TIME FOR PAYMENT. 
353 NECESSITY. 
Insured who — to give notice required by life policy was not entitled to disability 
benefits. Carey ‘Southern Life & Health Ins. Co. (La.) 
50 EXTENSION OF TIME FOR PAYMENT. 
357 IN GENERAL 
Extension of insurance in consideration of cash payment of portion of overdue premium 
on life insurance policy and execution of notes for balance held not illegal, in sinouin of 
[ or other juaieusidan. Sethman Electric & Mfg. Co. v. Mountain States Life Ins. 
(Colo.) . é 
§ 59. SUFFICIENCY OF PAYMENT OF TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 


33503) 


1012 


(3). Application of dividends or credits to — forfeiture. 


360(3)—-Health policy cannot be avoided or canceled for nonpayment of premiums when 
sick benefits unpaid are sufficient to discharge them. Health policy cannot be canceled 
for nonpayment of premiums when insurer has credit to insured of amount equal 
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to premium otherwise unappropriated by insured. Benefit Ass’n Ry. Employees v. 
Bray. (Ala.) sie : ieee sha Oe ae at nN Shee ae 
360(3)—Life policy held to require insurer to apply savings fund on premium at time it 
became due, and not at expiration of grace period. Insurer cannot declare forfeiture oi 
life policy for nonpayment of premium when insurer has sufficient funds belonging to 
insured to pay premium. Where insurer, under obligation to apply life policy savings 
fund accumulation to payment of premium on due date thereof, permitted insured, 
after premium became due but during 30-day grace period, to withdraw entire savings 
accumulation without making application to premium, insurer could not forfeit policy 
for nonpayment of premium. Illinois Bankers’ Life Assur. Co. v. Wilken. (Ark.) 
360(3)—Where five-year term policy directed that annual dividends should be applied toward 
payment of annual premiums, but that change could be made on anniversary date to 
semi-annual or quarterly basis, that current dividend was sufficient to take care of 
quarter premium held not to charge insurer with duty of making change to quarterly 
basis to prevent forfeiture. Price et al. v. Northwestern Mut. Life Ins. Co. (W. Va.) 
(4). Payment by check, draft, or order. 
360(4)—Delivery of deduction list carrying insured’s correct name to insured’s employer, 
in accordance with custom and contract for payment of premiums from _ insured’s 
wages, held condition precedent to life insurer’s right to claim forfeiture on ground of 
nonpayment of premiums. Where life policy provided for deduction of premiums from 
insured’s wages, insurer, furnishing insured’s employer with deduction list showing 
insured’s name incorrectly and not notifying insured of consequential nonpayment of 
premiums held estopped to assert forfeiture therefor. Parties to life insurance contract 
had right to provide that pay order on insured’s wages be accepted as provision fo 
payment of premiums. Insured’s duty, as regards life policy providing for and author- 
izing deduction of monthly premiums from insured’s wages, is satisfied by insured’s 
leaving sufficient amount in hands of employer to meet installments. Under provision 
for payment of premiums from insured’s wages, life insurer had duty to present pay 
order as installments fell due, and, in case of nonpayment, to notify insured thereof, 


as prerequisite to right to claim forfeiture therefor. Benefit Ass’n of Railway 
Employees v. Hancock. (Ky.) oe eee ees 52 2 

360(4)—Mere sending of check for premium due on life policy which does not specify method 

of payment will not prevent forfeiture, unless check is unconditionally accepted. 
Bankers Life Assurance Co. v. Payne. (Tex.) ; ; 

360(4)—-Employer, authorized to deduct from employee's wages from month to month and 
to pay insurer monthly premiums on health and accident policy, could not deduct pre- 
mium from money earned in former month for purpose of keeping policy in force, 
where authorization made specific assignment to insurer out of “‘wages for the current 
month.”” Rominick v. Inter-Ocean Casualty Co. (W. Va.) 

§ 361. TO AGENT OR BROKER. 

361—-Beneficiary held not entitled to recover on life policy providing that no person 
collect premiums unless he held official receipt, where insured paid 
charged agent of insurer, who had no official receipt and insurer 
mium. Gordon v. New York Life Ins. Co. (Ark.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Under total disability clauses of life policies, insured was absolved from obligation to 
pay premiums after becoming totally disabled. Guardian Life Ins. Co. v. Johnson. 
(Ark.) tees . . : 

362—Payment of premium due after insured became disabled held unnecessary to support 
recovery of disability benefits, where policy waived premiums falling due during dis- 
ability. 7&tna Life Ins. Co. v. Davis et al. (Ark.) S 7 

362—Insurer received ‘‘due proof,” which it construed to mean “notice,” of insured’s per- 
manent disability, when his wife. who did not know of such benefit provision in life 
policy, told agency cashier that insured was permanently disabled when applying for 
extension of time to pay premium. Life policy provision that, if insured shall furnish 
due proof of permanent disability, insurer will waive payment of premiums thereafter 
becoming due, held agreement to waive premiums becoming due after date of disability 
and not after date of furnishing proof. Hablutzel v. Home Life Ins. Co. of New 
York. (Mo.) : ‘ ee pee ned tes ‘ 

362—Insurer’s denial of liability under life policy containing total disability rider, or acts 

causing insured to omit to file reguired proofs, operated waiver 
Northwestern Mut. Life Ins. Co. (Nebr.) 


Insurer’s waiver of premiums becoming due on life policies held to take effect from 
time insured became totally and permanently disabled, and_was not dependent on time 
when proof thereof was furnished. State Life Ins. Co. v. Barnes. (Tex.) 


362—linder disability clause of life policy, insured held entitled to waiver of premiums 
only after approval of proof of disability, and to monthly benefits only from time 


proof of disability was received by insurer, not from date of disability. Orr v. Mutual 
Life Ins. Co. of New York. (U. S.) : 


362—Insured’s total permanent disability preventing gainful occupation, held not equivalent 
to mental and physical incapacity to furnish proofs thereof, as required by life policy 
to waive premiums. Life insurance policy, providing for waiver of premiums on proof 
of insured’s total permanent disability, required that insured he totally incapacitated, 
physically or mentally, to furnish proof to be relieved of such necessity. Atlantic Life 
Ins. Co. v. Swann. (Va.) : Ze 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
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§ 365. REINSTATEMENT. 
(1). In general. 
365(1)—Life policy provision limiting recovery for suicide “within one year from date of 
issue” held inapplicable to suicide occurring within year from reinstatement. Life & 
Casualty Ins. Co. of Tennessee v. McCray. (Ark.) ..... 7 rae eae ye 26 
365(1)—Insurer failing to prevent its agents from collecting premiums on lapsed policies 
may be estopped to deny agent’s authority to revive policy thereby. Industrial Life & 
_ Health Ins. Co. v. Cofield. (Fla.) Reena idhereepeente da uu ee 
265(1)—-Irrevocable beneficiary held not entitled to have life policies, lapsed for non-payment 
of premiums, reinstated. Stahel v. Prudential Ins. Co. of America (Minn.) ......... 1016 
365(1)—Where insured paid additional premium for reinstatement of life policy, and 
insurer accepted offer at home office in Boston and affixed rider to policy, last act 
essential to meeting of minds was done in Boston, and contract was made in Massa- 
chusetts. Where contract for reinstatement of life policy was made by Massachusetts 
corporation in Massachusetts, validity and construction of contract must be determined 
by law of Massachusetts. Insurer may avoid effect of reinstatement of life policy by 
showing it was procured by fraud. Incontestability clause of life policy applied also 
. —— contract. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. 
365(1)—Under life policy provision, reinstatement was matter of grace on part of insurer. 
Jordan v. Equitable Life Assur. Soc. of the United States. (S. C.) 
(2). Condition of reinstatement. 
365(2)-—-Insured’s premium note executed after lapse of life policy, if taken by authorized 
agent, held to relieve insured, until default in payment of note, of premium payment in 
cash as condition to reinstatement. Protective Life Ins. Co. v. Green. (Ala.) 
365(2)-—Stipulations in insurance policy sued on as to illness, indemnities, and reinstatement. 
after default in payment of premium are law of case as between parties. Provision 
for reinstatement of insurance policy to cover sickness beginning over ten days after 
insurer accepted past due premium held to refer to beginning of insured’s continuous 
confinement. Clark v. Mutual Ben. Health & Accident Ass’n. (Ta.) & 173 


365(2)—-Insurer retaining for unreasonable length of time premiums paid for reinstatement 
of policy waived policy provision requiring presentation of evidence of insured’s sound 
- health as condition to reinstatement. Rainey v. Metropolitan Life Ins. Co. (Mo.).. 253 


365(2)—-Provision in rider attached to life policy on reinstatement that additional premium 
on new rating should become effective on certain date had no effect on time when 
contract was made. Representations of insured in application for reinstatement of 
life policy were continuing representations by insured. Insured applying for reinstate- 
ment of life policy had duty to disclose material change in health between time of 
application for reinstatement and time of acceptance. Insured’s failure to disclose ill- 
ness between time of application for reinstatement of life policy and time of acceptance 
of application held fraud. Terms of reinstatement contract must be gathered from those 
relevant in original life policy and additional provisions of rider attached thereto on 
reinstatement. Where insured failed to disclose illness occurring between date of applica- 
tion for reinstatement of life policy and date of reinstatement, contract was voidable at 
insurer’s option. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. I.) 592 


365(2)—Insured could not elect to apply dividend on extended insurance, where he had 
not paid premiums due, with interest, and could not _ pass medical examination, as re- 
quired to reinstate lapsed policy. Union Central Life Ins. Co. v. Williams. (U. S.) 529 


§ 366. ——- ELECTION BETWEEN RIGHTS. 

366—-Benefits of extended insurance option in life insurance policy held not available to 
beneficiary, in absence of timely written request required thereby. Benficiary under 
policy, insuring life of one dying after expiration of statutory extended insurance period, 
without having given required written notice of election of option for further extension 
after default in payment of premium, could recover only amount of paid-up insurance. 
Clark v. John Hancock Mut. Life Ins. Co. (Mo.) RSS : 


366—Where life policy was in full force on December 1, 1918, and insured died in 1925, bene- 
ficiary and her assignee could exercise option in policy of paid-up insurance. Dougherty 
v. Equitable Life Assurance Society of United States. (N. Y.) ’ 1023 
366—Where insured, though adjudged insane, had sufficient mental capacity to engage in 
business, acceptance of indorsement upon life .— for paid-up endowment insurance 
i 


2 


upon default in payment of premium held binding. Either insured, or guardian after 
insured was adjudged insane, held bound, upon default in payment of premium under 
life policy, to take some action under options offered in F ade within reasonable 
time. Walter v. Mutual Life Ins. Co. of New York. (U. S.) . ee ae 
366—Provision in life policy that accumulations of dividends “may be applied’”’ to increase 
term of extended insurance held not to require insurer so to apply them, in absence of 
such election by insured. Dividend on life policy held not to extend period of extended 
insurance, in absence of such direction by insured, but payable in cash. Provisions of 
life insurance policy for payment of dividends in cash, unless insured elected to apply 
them on extended insurance, held not so ambiguous as to require construction thereof 
against insurer and in favor of insured. Insured’s statement, communicated to insurer 
in letter from latter’s agents, that he wanted every nickel applied to carrying lapsed 
policies, held too indefinite to constitute direction to apply dividend on extended insur- 
ance. Insurer held liable only for dividend declared on life policy lapsed for nonpay- 
ment of premium, in absence of election by insured to apply it on extended insurance. 
Union Central Life Ins. Co. v. Williams. (U. S.) . : Naa 529 
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§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 

367(1)—Ljife policy indersement entitling holder ‘‘unconditionally” to cash surrender value 
described in policy upon default in premiums held to provide for unconditional sur- 
render value, so as to render extended insurance statute inapplicable, though policy 
provided that cash value would be decreased by indebtedness outstanding on policy. 
Life policy indorsement providing that holder, on premium default, was entitled uncon- 
ditionally to cash surrender value, held not to make cash surrender value conditional 
by giving additional option of obtaining extended or paid-up insurance, as regards 
question whether cash surrender provision made statute giving right to extended insur- 
ance inapplicable. Givens v. Aitna Life Ins. Co. of Hartford, Conn. (Mo.) 


367(1)--In ordinary life policies with term insurance for first five years, provisions for 
nonparticipating term insurance after payment of premiums for three years, held un- 
ambiguous and to apply only after policies should become effective as ordinary life 
policies. Shepherd vy. Mutual Life Ins. Co. of New York. (U. S.) c ; 

(2). Amount available to purchase extended insurance. 

367(2)—Loan provisions of life insurance policy and loan agreement held not to modify or 
affect insurer’s right to deduct insured’s indebtedness at time of default in payment of 
premium. Hawthorne v. Bankers’ Life Co. (U. S.) ; 


367(2)-—-Life policy loan value for second year held available for payment of third year 
annual premium where policy provided for 30 days’ grace period and automatic 
premium loan provision could not apply until expiration of grace period, though 
premiums were payable in advance. Life policy could not be forfeited for nonpayment 
of premiums until all loan value had been applied to payment of future premiums, 
where automatic, premium loan provisions provided that insurer unless otherwise 
instructed would advance unpaid premiums out of loan value available under policy. 
Clause providing for payment of unpaid premiums out of loan value of life policy 
“after expiration of second policy year, if all premiums had been paid,” means pre- 
miums due first and second years and not third annual premium which was due 
in advance. Premium note provision that, if note was unpaid at maturity, policy would 
be terminated and extended insurance would take effect on day premium became due, 
could not forfeit life policy until loan value had been applied to payment of future 
premiums. Where insurer agreed to retain unpaid premium note for half of third 
annual premium, insured was required to pay only balance of premium out of loan 
value, so as to continue life policy in force until fourth year and date of insured’s 
death. As respects extended insurance, insurer cannot charge premium note against 
loan value of policy, though note so provided. Whether insurer could charge premium 
note against loan value of policy held immaterial, where note was not so charged 
against loan value. Texas Life Ins. Co. v. Cork. (Tex.) Rese a 


367(2)—*‘Reserve”’ on life policy represents excess charge in level premiums required to 
meet increasing risk of death, while “dividend” is profit of insurer above death losses, 
expenses, and reserves. Dividends declared by life insurance company normally belong 
to stockholders, but insured may be allowed to participate therein by contract. Life 
insurance policy and insurer’s agreement to advance money to insured held not to 
require application of dividends on advance, thereby increasing reserves available to 
buy extended insurance. Words “dividend additions’? in statute, requiring provision in 
life insurance policy for insurance of net value equal to reserve at date of default in 
premium payments and “on dividend additions thereto” after payment of premiums for 
three years, does not mean “dividends,” to be applied with reserve on extended insur- 
ance, but paid-up insurance purchased with dividends. Union Central Life Ins. .Co. v. 


Williams. (U. S.) 529 


368. PAID UP POLICY OR VALUE. 
(1). In general. 


368(1)—Where neither insured, nor guardian after insured was adjudged insane, exercised 
option provided for in life insurance policy upon default in payment of premium, 
automatic provision giving insured paid-un endowment insurance held to become effective. 
Walters v. Mutual Life Ins. Co. of New York. (U. S.) 229 
370. — ACTIONS. 


Plaintiff’s testimony in action on life insurance policy as to agent's statements con- 
cerning extended insurance held insufficient to take to jury question whether insurer 
waived requirement of written request therefor. Clark v. John Hancock Mut. Life 
Ins. Co. (Mo.) : a be ; 


In action on life policy, whether answers in application for reinstatement were made 
by beneficiary, held for jury where proofs on issue were oral. That application for 
reinstatement of life policy was not attached to policy did not make it inadmissible. 
Jones v. Metropolitan Life Ins. Co. (Pa.). : a : ; 836 
370--Equity court had jurisdiction of suit to cancel contract for reinstatement of life 
policy because of insured’s fraud in obtaining reinstatement. Columbian Nat. Life Ins. 
Co. v. Industrial Trust Co. et al. (R. I.) be Maeannas be ro sie 
370—Whether insured, who in application for reinstatement of life policy represented that 
she had not within past two years had any illnesses, and had not been treated by 
physician fraudulently concealed from insurer facts that she had been confined in college 
infirmary for nervousness and had been examined by physician, held for jury. New 
York Life Ins. Co. v. Greer. (S. C.) : ; ; .. 838 
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XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—-Insurer may waive or be estopped to assert invalidity of policy because of violation of 
provision therein. Zimbelman et al. v. Hartford Fire Ins. Co. (Colc.) Sen aeareat 

371—Whether insured had died of tuberculosis was immaterial, where insurer had waived 
representations in application as to insured’s health. Macan v. Missouri Mut. Ass’n. 
(Mo.) 

371—Right 
Co. v. Lake Dallas Gin Co., et al. (Tex.) ..... 

§ 372. WHAT CONDITIONS MAY BE WAIVED. : 

372—Life insurer could waive policy provision that policy should not take effect until pay- 
ment of first premium while insured was in good health, or could, by its conduct, estop 
itself from insisting upon breach thereof. Southern States Life Ins. Co. v. Dunckley 
et al. (Ala.) an ake Sco pater ; 
—Provision that there should be no liability unless insured was in sound health at date 
of life policy may be waived. National Life & Accident Ins. Co. v. Davison. (Ark.) 
Provisions respecting lapse of life policy for nonpayment of premiums and respecting 
reinstatement could be wavied by insurer. Nelson v. National Guaranty Life Co. 


(Calif. ) 
-Insured’s forbidden 
of contractual clause, may be waived by insurer’s representatives’ acts inconsistent with 
forfeiture. Industrial Life & Health Ins. Co. v. Cofield. (Fla.) be ese 
—Provision invalidating fire policy upon insured’s acquiring notice of mortgage fore- 
closure proceeding may be waived. Glens Falls Ins. Co. v. Bendy et al. (Tex. 
373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENT OF OFFICERS OR AGENTS. 
(2). Certificate of medical examiner. 
373(2)—-Insurer, whose examiner reports applicant as fit subject for life insurance, 1s es- 
topped to assert contrary, in absence of fraud. Frozena v. Metropolitan Life Ins. Co. 
(Wis.) 
POWERS OF 
— IN GENERAL. 
(1). In general. 
375(1)--Insurance agent cannot waive condition in policy procured 
thereof. Home Ins. Co. of New York v. Scharnagel. (Ala.) 
(2). Nature of agency. 
375(2)—Insurer’s agent, to have authority to accept note extending time of premium pay- 
ment notwithstanding policy provisions, must be general agent. Insurer’s general agent, 
having authority, notwithstanding provisions of life policy, may bind insurer by accept- 
ance of note extending time of payment. Protective Life Ins. Co. v. Green. (Ala.) 
375(2)—General agent of insurer may, by express agreement, waive forfeiture of fire policy. 
Hartford Fire Ins. Co. v. Aaron, (Ala.) . a ee 
375(2)—Forfeitures provided for in insurance policy may be waived by insurer’s adjuster, 
having authority and full knowledge of facts, in absence of 
Home Ins. Co. of New York v. Scharnagel. (Ala.) j 
375(2)—Provision entitling insurer to declare life policy void for insured’s unsoundness 
of health could not be waived by soliciting agent. National Life & Accident Ins. 
Co. v. Davison. (Ark.) : wales ‘ a 
375(2)—-General insurance agent’s power to waive conditions in life policy is co-extensive 
with that of insurer, and his waiver thereof is within apparent scope of his authority. 
Insurance agent, authorized to issue and deliver policies, is generally regarded as 
having power to waive conditions therein. Agent, merely authorized to solicit insurance, 
deliver policies. and collect premiums, may waive conditions precedent, but cannot waive 
conditions of life policy after execution thereof. Insurance agent, authorized only to 
collect and forward premiums cannot waive conditions in life policy or forfeitures 
for hreach thereof. Clark v. John Hancock Mut. Life Ins. Co. (Mo.) 
§ 376. — EFFECT OF PROVISION OF POLICY. 
(1). In general. 
376(1)—-Insurance applicants may agree that insurer or one or more of its officers and no 
others can waive terms of contract, and this is matter of general jurisprudence on 
which state decisions are not controlling in federal court. Gill et al. v. Mutual Life 
Ins. Co. of New York. (U. S.) enna : 
376(1)—In action on accident policy, evidence that soliciting agent advised insured not to 
mention operation for gastric ulcer in application held immaterial, where insured, in 
application, declared he had never had gastric ulcer and policy provided agent had no 
authority to change contract or waive provisions. Palmquist v. Standard Acc. Ins. Co. 


(U. S.) 


by him after delivery 


nonwaiver agreement. 


3). Knowledge or notice of limitation, ; : 
weston ‘that me condition of burglary policy should be waived except by indorse- 
; ment attached thereto, signed by certain officers of insurer, held sufficient notice to 

insured of lack of authority in others. Jackson & Co., Inc. v. Great American 
ity Co. (Mass.) ‘ : sr ataxa aa 
s as RNOWLEDGE OR NOTICE OF FACTS IN GENERAT. 
(2). What constitutes knowledge or notice in general. 


377(2)——That insurer’s agent delivering life policy was informed that insured was sick held 
377(2 ” 
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not notice that sickness resulted from disease mentioned in warranty in application 
so as to preclude insurer from invoking clause limiting liability to return of —— 
National Life & Accident Ins. Co. v. Davison. (Ark.) 
377(2)—-Loss payable clause in favor of named party as his interest might | appear held 
notice to fire insurer of any claim held by named party, precluding defense that imsured 
was not sole and unconditional owner of land, as policy required. “Etna Ins. Co. of 
Hartford, Conn. v. Mosely. (Ga.) 
7(2)—-Fire insurer held not estopped by knowledge that insured did not have iron safe, 
from invoking iron-safe clause requiring insured to keep books in fireproof safe ‘‘or’’ 
7% not exposed to fire. Moore et al. v. Louisiana Fire Ins. Co. of Baton Rouge. 
(1,a.) 
(3). Facts putting insurer on inquiry. 
377(3)—-If insured informed insurer’s examining physician of abscess in insured’s back 
when applying for life policy, she did enough to put physician on notice without refer- 
ring to ailment by technical medical name. Brummer v. National Life & Accident Ins. 
Co. (Mo.) : Son ‘ 
378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general 
378(1)--Knowledge of insurance agent as to health of insured is knowledge of company. 
National Ijfe & Accident Ins. Co. v. Baker. (Ala.) ig 
378(1)- Law imputes to insurer notice of facts coming to knowledge of agent acting within 
scope of authority in prosecution of life insurer’s business. American Life Ins. Co. v. 
Buntyn. (Ala.) me ‘ 
378(1)—-That hail insurer’s local agent was informed before policies were written as to 
ownership of half interest in tobacco insured precluded defense of concealment of in- 
terest. Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) .. 

&8(1)-—If life insurer or its representative knew state of applicant’s health when ‘contract 
was made, policy was not void though applicant may have misrepresented matters which 
later contributed to her death. Brummer v. National Life & Accident Ins. Co. (Mo.) 

378(1)—-Whether proof showed agent’s duty to report to insurer insured’s violation of fire 

policy held determinable by common law rules of evidence: statute defining who are 
insurer’s agents being inapplicable. Agent’s knowledge that insured procured additional 
insurance held not chargeable to insurer Home Ins. Co. v. Lake Dallas Gin Co. 

et al. (Tex.) -sessees 304 
378(1)--Knowledge or acts of any person other than those named in insurance contract 
as empowered to modify it. shall not bind insurer nor constitute waiver of contract 

provisions. Gill et al. v. Mutual Life Ins Co. of New York. (U. S.) : : 224 
7801) -Insured was bound by representations in) application that answers were truthful, 
notwithstanding any knowledge agent and physician might have had aliunde application. 

Phillips Morefield et al. v. Southern States Life Ins. Co. of Alabama. (U. 5S.) 1010 
(2). Who is agent of insurer. ss ¥ 

378(2). Where liability insurer habitually accepted applications from another company’s 
agent, stamped such person’s name on policy as agent, which also appeared on identifi- 
cation card issued to insured, and billed such person for premiums on policies procured 
by him, he was company’s agent, not insured’s so that the knowledge was chargeable 
to insurer. Creech y. Massachusetts Bonding & Ins. Co. (Va.) 

&8(2)—-Insurer’s representative and one who brokered automobile liability policy to him 
were both insurer’s agents under statute, and their knowledge of cancellation of former 
policies and payment of losses thereunder to insured was insurer’s knowledge. Susch- 
nick v. Underwriters Casualty Co. et al. (Wisc.) 

(3). Nature of agency _ authority of agent. 
378(3)- Knowledge: ef life insurer’s local agent, authorized only to solicit insurance, deliver 
policies, and collect premiums, that insured was not in good health when policy was 
delivered as required by policy, held not imputable to insurer. Southern States Life 


Ins. Co. v. Dunckley et al. (Ala.) 


(3)—Soliciting agent's knowledge acquired in connection with application for and 
issuance of insurance is imputable to insurer. Green v. Phoenix Ins. Co. of Hart- 
ford. (Ta.) ‘ ‘ 

378(3)—-Knowledge by agent, with plenary power to sell insurance and collect premiums 
and prepare, countersign, and deliver policies, of existence of mortgages, must be 
imputed to fire insurer. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) 

378(3)—-Where general agent. whose countersignature was final act that consummated health 
and accident insurance contract, acted with full knowledge of insured’s prior injury 
agent’s knowledge held imputed to insurer. Commercial Casualty Ins. Co. v. Hamrick. 
( Tex.) : 

378(3)-—-Notice of any matter affecting risk involved and required to be placed in applica- 
tion, to insurance agent who has authority to solicit business, make and forward appli- 
cations, collect and transmit premiums, and deliver policies, is notice to insurer who 
cannot deny liability on policy because of agent’s fraud, neglect, or failure to inform 
insurer of such matters. Washington Nat. Ins. Co. v. Brock. (Tex.) 


379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Where through fraud, mistake, or negligence of insurance agent in filling out 
application, insured’s truthful answers are incorrectly transcribed, insurer is estopped 
to assert their falsity. Washington Nat. Ins. Co. v. Brock. (Tex.) bt oaah Ole 
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(4). Life and accident insurance. 
379(4)—-Insured made no false or fraudulent representation, in absence of collusion, where 
life insurance agent did not ask question, but wrote answer as though he had done so. 
National Life & Accident Ins. Co. v. Baker. (Ala.) 
379(4)—-Signing without reading application prepared by insurer’s agent does not present 
willfully €alse and intentionally misleading misrepresentation, such as would avoid stand- 
ard life policy. Hafner et al. v. Prudential Ins. Co. of America. (Minn.) 
379(4)—-Insured’s medical examination report warranting statements therein as true, con- 
taining false statements entered by insurer's agent and medical examiner, and signed by 
insured without reading it, held binding on insured, barring beneficiary’s recovery on 
life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) ; 
379(4)—-Life insurer was estopped to complain of alleged misstatements in application, 
where evidence showed that alleged misstatements were written by insurer’s agent. First 
Texas Prudential Ins. Co. v. Smith. (Tex.) 
(5). Good faith of insured. 
379(5)—In absence of insured’s knowledge that agent did not write into application infor- 
mation which insured gave agent, insured could assume agent «acted honestly with 
principal. American Life Ins. Co. v. Buntyn. (Ala.) 
379(5)—-One who signs application for insurance without reading it, when he might have 
done so, will be held to have read it. Presumption that one signing insurance applica- 
tion read it is not restricted to discovery of limitation of agent’s authority, but appli- 
cant is presumed to know all that reading of application would have revealed. Apple- 
baum v. Empire State Life Assur. Soc. (Pa.) ; ‘ ee 
379(5)--Insured need not have read application to ascertain if insurance agent correctly 
wrote his truthful answers therein though application recited that falsity of answers 
bars recovery on policy. Washington Nat. Ins. Co. v. Brock. (Tex.) 
379(5)—Application which contained insured’s answers to medical examiner and in which 
insured declared that answers were true, placed duty on insured of seeing that true 
answers were properly recorded. Rockford Life Ins. Co. v. Tschiedel. (Tex.) 
(8). Guaranty and indemnity insurance. 
379(8)—That application for automobile liability policy contained false answers to questions 
as to cancellation of former policies and payment of losses thereunder to insured, held 
not to void policy where insurer's representative and one who brokered insurance to 
him Saas inserted such false answers in application which insured did not. sign. 
Suschnick v. Underwriters Casualty Co. et al. (Wis.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 383. ORAL WAIVER. 
$83-—Parel watver of clause of policy is valid, though applicant, agrees that no statements 
made nor information furnished shall he binding upon insurer unless written into policy. 
Collins v. Home Ins. Co. of New York. (Pa.) 1083 
§ 386. ——- WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Stipulation in fire policy forbidding waiver of provisions except by writing attached 
to policy could be waived by subsequent agreement or conduct. Home Ins. Co. v. 
Lake Dallas Gin Co. et al. (Tex.) ages eae sae 304 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer, having agreed with insured to accept surrender of original life policy and 
issue new policy in reduced amount extended beneficiary’s time to pay premium on old 
policy until attempted change was brought to her notice. Ruckenstein v. Metropolitan 
Life Ins. Co. (N. Y.) - ea 584 
/88(1)—-To constitute “waiver” o lanse of policy, there should be shown official act or de- 
clarstion by insurer during currerecy of time, dispersing with cleuse. something from 
which assured might reasonably inter that insurer did not mean to insist upon clause 
Collins v. Home Ins. Co. of New York. (Pa.) 1083 


(2). Statements of officers or agents. 
388(2)—Assurance by insurer’s general agent that policy continued in effect notwithstand- 
ing conveyance of insured property to mortgagee, and reliance thereon, held waiver of 
breach of condition, precluding forfeiture as against mortgagee. Hartford Fire Ins. Co. 
v. Aaron. (Ala.) 
388(2)-—That insurer’s superintendent of agencies approved application for additional insur- 
ance, but when insured objected to increased premium rate told him to obtain insurance 
from another company, established that insurer waived restriction requiring consent for 
additional insurance to be indorsed on original policy. Phoenix Mutual Life Ins. Co. 
v. Central States Fire Ins. Co. _(Kan.) 
(3). Acts ‘and conduct of insurer or agents in " general. 
388(3)—Failure of insurer to make defense hefore justice of peace in action to recover 
disability benefits under life policy held not waiver of right to rescission for false 
representation in application. Penn Mut. Life Ins. Co. v. Hartle et al. (Md.) 
?88(3)--When insurance agent with power to bind insurer and with full knowledge of facts 
does unequivocal :ct showing irtestion to treat policy as valid after date on which under 
its terms would have become forf-ited. such conduct waives forfeiture provision. New 
York Underwriters Ins. Co. v. Brittain et al. (Tex.) 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Test whether life insurer waived forfeiture for nonpayment of premium on due 
date was whether insurer’s conduct induced insured to believe payment within reason- 
able time after due date would be accepted, and had acted accordingly, and _ that, 
until some notice was given more specific than those given, forfeiture would not be 
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insisted upon. Life insurer accepting payments late in previous months, inducing insured 
to believe late payment would be received in discharge of installment, waived provisions 
respecting forfeiture until specific notice was given. Where life policy premium was 
due July 15th, but insurer by course of dealing led insured to believe payment within 
reasonable time after 15th would discharge premium, and insured mailed premium on 
July 23d, parties having made mailing method to be used, and premium was re¢eived on 
the 24th, when insured’s death occurred, payment was made before death. Nelson v. 
National Guaranty Life Co. (Calif.) : 
388(4)-—-Forfeiture provision in policy may be altered by subsequent ‘custom or course of 
dealing between parties. When prompt payment of monthly disability life policy pre- 
miums becomes exception rather than rule without insurer’s objection, contractual pen- 
alty for delay is waived, Insurer’s customary acceptances of monthly disability life 
policy premiums after lapse of grace period, held waiver of forfeiture provision of 
policy, notwithstanding receipts for two last premiums specified they were accepted 
according to forfeiture clause. American National Ins. Co. v. Davidson. (Tenn.) ..... 184 
388(4)--Custom or usage may justify particular method of making payments of life policy 
premiums, but such custom or usage must be shown to exist. Tllinois Bankers Life As- 
surance Co, v. Payne. (Tex.) : pede ee 
388(4)-—-Acceptance of belated premiums through duly authorized agent and. apparently keep- 
ing policy in force for period covered thereby constitutes waiver by insurer of prompt 
payment of subsequent premiums within range of dates of accepted belated premiums. 
Wolfe v. Ohio State Life Ins. Co. (W. Va.) ‘ =F 1046 
(5). Guaranty and indemnity insurance. 
388(5)-——Liability insurer sued on judgment against insured waived insured’s failure to 
co-operate as provided in policy by not being present at trial, where insurer who con- 
ducted insured’s defense made no formal application for continuance and conducted 
defense until end of trial. Goergen v. Manufacturers’ Casualty Ins. Co. (Conn.) 
8(5)—In suit against insurer on judgment against insured, insurer could not defend on 
ground that insured viclated terms of liability policy by having insured’s personal 


attorney enter his appearance, where insurer later assumed charge of case. Peters v. 
Sturmer et al. (Mich.) 


388(5)—-Insured’s breaching co-operation clause by falsely admitting negligence to iiieaa” 


person’s attorneys held waived as against injured person by indemnity insurer’s defend- 
ing injured person's suit against insured. Indemnity Co. of America vy. Pitts et al. 
(Tex.) mes ; pe vias ae oar 
S388(5) -Liability insurer held not estopped to deny liability by defending action against 
unlicensed person driving automobile with owner’s permission. Bowen v. Soucy et al. 


(U. S.) ; ae Se eRe erie : Sack nea 
388(5)—Insurer was estopped to deny liability where with knowledge that truck causing 


injury was used for purposes not permitted by policy, it took without reservation, 
exclusion charge of defense of certain claims and settled them. General Tire Co. of 
Minneapolis v. Standard Accident Ins. Co. (U. S.) 

s 


§ 389. ISSUANCE ANI) DELIVERY OF POLICY WITHOU , OBJECTION. 

(1). Breaches existing at time of issuance or delivery in general. 
389(1)—-Insurer’s knowledge at time of delivery is waiver of known ground of invalidity 
of policy. Hanover Ins. Co. of New York v. Stevenson. (Tex.) .. 

389(1)—-Where general agent, whose countersignature was final act that consummated health 
and accident insurance contract, delivered policy with full knowledge of facts on which 
its validity could be disputed, insurer could not rely on such facts as ground of 
avoidance. Commercial Casualty Ins. Co. v. Hamrick. (Tex.) 

(2). Conditions as to title. 

389(2)- Fire insurance agent's knowledge, when he issued policy, that insured did not own 
lot on which building insured was situated, estopped insurer to plead policy provision 
voiding policy if insured did not own land as defense. American Ins. Co. of City of 
Newark, N. J. v. Maddox. (Tex.) 

(3). Conditions as to incumbrances. 

389(3)—Insurer issuing fire policy without inquiring concerning incumbrances did not 
thereby waive provision forfeiting policy if property was mortgaged. Peterson v. 
Pacific Fire Ins. Co. of New York. (La.) 

(4). Condition as to other insurance. 

389(4)-—Fire insurance agent’s knowledge at time policy was issued that 
ing more insurance than policy provision permitted held to estop insurer to assert 
breach of policy provision as defense. Where fire insurance agent issued policy know- 
ing that insured carried more insurance than policy permitted, and issued “renewal 
policy without request and without making inquiries, retaining policy in his possession, 
insurer held chargeable with knowledge of other insurance carried, and estopped to 
assert defense of breach of renewal policy provision limiting additional insurance, 
American Ins. Co. of City of Newark, N. J. v. Maddox. (Tex.) 

(5). Subsequent breaches in continuation of existing conditions. 
389(5)—-Generally, taking of policy in renewal of prior policy known to insurer to exist 
is not procurement of “other contract of insurance,’’ but merely continuation of 
existing contract, within policy provision voiding policy if insured procured “other 
contract of insurance.’ American Ins. Co. of City of Newark, N. J. v. Maddox. 
(Tex.) ; ‘ 
(6). Knowledge of intent to violate conditions. 
389(6)-—-Moving insured household goods precluded recovery on standard fire policy, not- 
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withstanding soliciting agent agreed policy would cover goods after removal planned 
by insured. Garton v. Phoenix Ins. Co. of Hartford, Conn. (Ia.) ats 

389 (6) Generally, mere notice to fire insurance agent of insured’s intention to take addi- 
tional insurance, in violation of policy, does not estop insurer from setting up breach 
of provision limiting additional insurance. Fire insurance agent’s notice of insured’s 
intention to take additional insurance, in violation of policy, where agent consents to 
5 say of additional insurance, binds insurer. Westchester Fire Ins. Co. v. Maddox. 
(Tex.) Sam Ol : ‘ 

(8). Renewal without objection. 

389(8)—-Where insured building was rendered untenantable by first fire, which was known 
to insurer when reducing policy amount, and later fires occurred before building was 
restored to tenantable condition, insurer held not entitled to invoke 10-day vacancy 
clause. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 

(9). Life and accident insurance. 

389(9)—-Insurer held estopped from relying on treatments received by insured from osteo- 
path as violation of economic adjustment policy, where insurer’s agent and examining 
physician had full knowledge of treatments when policy was issued. Barnes v. 
Equitable Life Assur. Soc. of United States. (N. C.) ; 

389(9)—That employee was 61 when group insurance certificate was issued covering em- 
ployee’s life held not to estop insurer from relying on provision excepting from total 
disability benefits any employee over 60. Mclain v. American Glanzstoff Corporation 
et al. (Tenn.) a aa 

§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 

POLICY. 

390—-Where breach of condition in fire policy occurs before loss, and insurer or general 

agent has knowledge thereof, failure to assert forfeiture within reasonable time con- 

stitutes waiver. Hartford Fire Ins. Co. v. Aaron. (Ala.) 

391. ADMISSION OF LIABILITY ON POLICY. 

—Automobile liability insurer's admission of liability for medical and surgical charges 

did not constitute estoppel or waiver, precluding insurer from denying liability on de- 

fault judgment against assured. Snyder v. National Union Indemnity Co. (U. S.) 1132 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—Life insurer, demanding and accepting two annual premiums with full knowledge 
of breach of policy provision that policy should not take effect until payment of first 
premium while insured was in good health, held to heve waived, or was estopped to 
assert, such breach, precluding cancellation of policy. Southern States Life Ins. Co. v. 
Dunckley et al. (Ala.) 
392(1)—That liability insurer retained premiums collected for period embracing date of 
accident held not waiver of insurer's right to deny liability on ground property 
right in automobile had passed prior to accident. Insurance company’s retention of 
unearned portion of premiums does not prevent claim of forfeiture of policy, where 
loss has occurred before company acquires knowledge of ground of forfeiture. Peterson 
v. Universal Automobile Ins. Co. (Ida.) 
392(1)--Insurer retaining premium held not precluded from claiming invalidity of fire 
policy where insurer had no knowledge of violation of conditions until after loss. 
Green vy. Phoenix Ins. Co. of Hartford. (Ta.) 
392(1)—-Fire insurer waived forfeiture for failure to pay second annual premium by accept- 
ing and retaining partial payment and leading insured to believe that policy was still in 
force. Beebe v. Michigan Bankers’ & Merchants’ Mut. Fire Ins. Co. (Mich.) 
392(1)—Insurer’s acceptance of part of premium on life policy which it could have applied 
and thereby prevented forfeiture introduced element of est 1, and constituted vz 
consideration for waiver of punctual payment of balance of premium on date fixed i 
extension agreement. Jordan Fquitable Wife Assur. So of the United States. 
(S. : 
392(1)-Insurer. without knowledge of insured’s divorce proceeding, did not waive for- 
feiture for hange in title to community property insured hy retaining premium and 
failine to cancel policy after divorce decree. British General Ins. Co., Ltd., of London, 
England*v. Stamps et al. (Tex.) 
(6). Demand and acceptance after loss. 
392(6)-—-Insurer’s receipt and retention of past-due and unearned premiums after fire and 
with knowledge of breach of condition against mortgage foreclosure, rendering policies 
void held waiver of breach. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 
(9), Demand or acceptance on condition, 
392(9)-—-General rule is that where acceptance or retention of life policy premiums is on 
condition there is no waiver where condition is not fulfilled unless condition itself is 
waived. The Praetorians v. Krusz. (Tex.) 
(11). Offer to return. 
392(11)--Insurer waived representations in application for life policy. where. 
knowledge that insured was not good risk, it accepted premium from beneficiary to 
continue policy in force to specific date, insured died in interim, and there was no 
legal tender of premiums until more than three years after insurer had obtained such 
knowledge. Offer to send check for unused assessment in mutual life company, if 


heneficiary would return policy, was not legal tender of premiums. Macan v. Missouri 
Mut. Ass’n. (Mo.) 
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§$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Incontestability clause of life policy will be given 





393. CONSENT TO ASSIGNMENT OF POLICY. 

Where purchaser of insured premises delivered fire policy to insurer's 
pose of transferring policy to purchaser's name. and agent redelivered 
chaser’s attorney, insurer consented to assignment of policy, rendering it immaterial 
whether policy issued to insured had become void for breach of its terms. That insurer’s 
agent insisted upon reducing $2,000 fire policy to $1,500 before accepting assignment did 

not preclude creation of new insurance contract between insurer and purchaser of in- 
iaeee premises, where agent returned policy to purchaser without change. In action on 
fire policy by assignee who purchased insured premises facts held to show waiver by in- 
surer of forfeiture provision voiding policy by reason of assignment before loss. New 
York Underwriters Ins. Co. v. Brittain et al. (Tex.) : 1098 
395. FAILURE TO STATE GROUND OF OBJECTION REL IED ON. 

Insurer waives exception to automobile theft policy of loss, where insured gives pos- 
session of automobile to theft by denying liability on other grounds. Insurer waived 
defenses of mortgage or other lien vitiating automobile theft policy and insured’s 
voluntary surrender of possession of car to thief by denying liability because of false 
statement in application as to cash payment on price of car. Home Ins. Co. of New 
York v. Scharnagel. (Ala.) , 7 

Insurer, after denying liability solely on ground that employee was not totally and 
permanently disabled within group life policy, could not defend action on ground that 
employer had not exercised option provided for in total disability rider. Hamblin v. 
Equitable Life Assur. Soc. of the United States. (Nebr.) 42 
397. PARTICIPATING IN ADJUSTMENT OF LOSS. : - 

-Conduct of insurance adjuster employed by insurer under automobile fire and theft 
policy to adjust loss held to show recognition of liability for loss to owner of automo- 
bile who was not named in policy. Elliott v. Bankers’ & Shippers’ Ins. Co. of New 
York. (Kans.) aaa ; a Beis 348 
Where fire insurer’s adjuster investigated loss, making no objection to payment on 
account of mortgages or other insurance, and insurer did not tender premiums 
paid until long after suit was instituted, insurer was estopped to insist upon forfeiture 
because of mortgages or other insurance. Wolpers v. Globe & Rutgers Fire Ins. Co. 
(Mo.) 

Insured being —" by fire policy to collaborate with adjuster ‘to ascerti ain loss, 
labor, and expense of collaboration held no basis for estoppel preventing insurer from 
claiming forfeiture. Insurer being obligated to determine fire loss, adjustment agree- 
ment forbidding waiver thereby of rights under policy held without consideration, and 
did not preclude insured from claiming waiver of violations of policy. Adjuster’s 
investigating loss notwithstanding insurer’s knowledge that insured had violated fire 
policy waived forfeiture. Home Ins. Co. v. Lake Dallas Gin Co., et al. (Tex.) 304 
399. PAYMENT OF LOSS. 


Insurer accepting divorced husband’s proof of loss and paying him half of amount of 
fire policy on community property in full settlement of his claim waived forfeiture of 
policy for change in title to property by divorce decree. Insurer paying insured half of 
amount of fire policy on personalty owned by him and his divorced wife waived for- 
feiture of policy for change in title by divorce decree. British General Ins. Co., Ttd., 
of london, England v. Stamps et al. (Tex.) paces ; ee 
Insurer paying insured half of amount of fire policy on personalty owned by him and 
his divorced wife waived forfeiture of policy for change in title by divorce decree. 
British General Ins. Co., Ltd., of London, England v. Stamps et al. (Tex.) 


agent for pur- 
policy to pur- 
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r full force. Life policy condition 
that in case of misstatement in insured’s age, amount payable should he based on 
insured’s correct age held got affected by incontestability clause. Taylor v. Unity 
Industrial Ins. Co. (Ta.) Ee te oh ee ee 
Under life policy and supplemental agreement incorporating double indemnity and 
liability features, part of supplemental agreement relating to disability features held 
divisible and subject to rescission without affecting other parts of insurance contract. 
notwithstanding incontestable clause, inapplicable to supplemental agreement. Under 
supplemental agreement incorporating disability features in life insurance policy. waiver 
of premiums on insured's total disability held part of disability benefits to Which one 
year incontestability clause was inapplicable, and. therefore. rescission of disability 
provision included jucleaiad of agreement to waive premiums. Penn Mut. Life Ins. 
Co. v. Hartle et al. (Md.) ; ; 
Provision making life policy incontestable after being in force for two years held en- 
forceable, notwithstanding insurer’s deviation from standard statutory provision. Pro- 
vision of life policy for incontestability after policy has been in force for two years 
rendered policy incontestable after two years from issuance, though insured died before 
two-year period expired Shannon v. Metropolitan Life Ins. Co. (N. Y.) 

Phrase “in force,” in statutes relating to internal administration of insurance companies 
and their relations with insurance department, held not to control construction of such 
words in incontestable clause. Where life policy provided it should be incontestable 
after it had been “in force” for two years, and insured died within, and action on 
policy was brought after expiration, of that period, policy was incontestable. Kocak 
et al. v. Metropolitan Life Ins. Co. (N. Y.) Aiea aiatele S: 
Where life policy excepting incontestability for double indemnity and disability showed 
vearly charge for double indemnity and disability benefits, insurer could, on tender of 
aggregate of charges receions. rescind disability and double indemnity clauses for 


fraud. Chambers v. New York Wife Ins. Co. (N. Y.) 
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provision making life policy incontestable after it had been in force “‘during life- 

insured” for two years, policy held contestable where insured died within 13 
months after issuance of policy. Palmer v. John Hancock Mutual Life Ins. Co. 
CK: ¥.) 1030 
Generally, after passage of time stipulated in incontestability clause, life insurer can- 
not contest policy on ground of fraudulent representations of insured. Incontestability 
clause prevented life insurer, after expiration of time prescribed therein, from con- 
testing liability on ground that insured and insurer’s agent conspired to give false 
statements as to insured’s health. Incontestability clause did not preclude life insurer 
from contesting liability on ground that person other than insured named in_ policies 
took physical examination for such policies. Maslin v. Columbian Nat. Life Ins. Co. 
(OC. So : 


XII. Risks and Causes of Loss. 


(A) 


MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL. 


402 


Whether ocean carrier was negligent within policy insuring merchandise against loss or 
damage through carrier’s negligence must be measured by carrier’s duty. Policy insur- 
ing goods shipped against ocean carrier’s negligence must, in absence of specific re- 
strictions in policy respecting kind of negligence, be assumed to have been issued with 
reference to duties carrier had assumed by placing fruit shipped in refrigerator. Smith 
v. Switzerland Ins. Co. of Zurich, Switzerland. (N. Y.) 

Policy insuring molasses in bulk including risk of “loading’’ and unloading, and acci- 
dent to “conveyance,” covered loss by escape from broken section of pipe line leading 
from storage tank to valve at dock. Dunbar Molasses Corporation v. Home Ins. Co. of 
New York. (l Ss.) 


§ 411. COLLISION AND LIABILITY THEREFOR. 


411 


422 


Tower’s liability policy covered assured’s liability for loss of cargo of barge towed 
by insured tug. Warranty in cargo insurance and _carrier’s liability policy that assured 
would assume no liability not imposed by law held not violated by issuing bill of lading 
hereby assured assumed liability for its own negligence; where policy also provided 
that assured should not be prejudiced by negligence clause in bills of lading. Carrier’s 
liability insurer held liable for loss of cargo of barge because of tug’s negligence to 
extent that it was not covered by tower's liability policy, though assured owned both 
barge az tug. Marine Transit Corporation v. Northwestern Fire & Marine Ins. Co. 
et al. (N ¥.) 
INSURANCE OF PROPERTY AND TITLES. 
LIMITATIONS OF RISK AS TO PLACE. 
SITUATION OF PROPERTY INSURED 
policy, insuring personal property while contained in particular dwelling and not 
not cover wearing apparel, linens, towels, etc.. burned while temporarily 
in washhouse on same premises as dwelling. United States Fire Ins. 
York et al. v. Rothwell. (Tex.) 


could not recover on fire policy for damage by smoke and 
issuing from oil burning furnace; such damage being direct, 


intentional fire. Sclomon et al. v. United States Fire Ins. Co. of New York. (R. TI.) 
22. EXPLOSION 


soot, caused by 
proximate result of 


Tusurer was bound by clause covering all damage caused by explosion and modifying 


i 

‘ondition of fire policy excluding loss from explosion. Explosion which occurred in 
furnace in house was covered by fire policy clause protecting insured against loss 
fre explosion resulting from hazards inherent in occupancy of dwelling. Sargent v. 
Mechanics Ins ». of Philadelphia. (Ta.) 

Te constitute “explosion” defined by policy as sudden “rupture,” of boiler, extremely 


noise 1s not ssential Travelers Indenmity Co. v. B. & B. Ice & Coal Co. (Ky.) 


§ 424. ACCIDENT. 


424 


Evidence that insured’s automobile left road, plunged into waters of river, and sank 
to bottom thereof showed “collision” with another “‘object’’ permitting recovery under 
automobile collision policy. Ringo v. Automobile Ins. Co. of Hartford, Conn. (Ore.) 751 
th nsured’s wife 9 ating automobile was negligent held not to prevent recovery 

icy indemnifying against damage resulting from “‘accidental collision or upset.” 

ent” wit automobile collision policy. connotes event which occurs without one’s 
foresight or expectation. and does not exclude negligence. American Indemnity Co. vy. 
Jamison (Te 1147 
Trucks connected by chains between themselves and steam shovel as precaution against 
possible mishap. were not engaged in “towing’™ within exception to policy insuring 
against accidental collision or upset. Trucks connected by chain between themselves and 
with steam shovel merely as precaution against mishap were not “maintained for tow- 
ing’ within exception to accidental collision or upset policy. Universal Automobile Ins. 
Co. v. Noel. CG. FR) 

THEFT. 
Where outer door of safe was opened by manipulation of combination and lock of 
inner door, locked by key, was broken, loss of money held protected by burglary policy 
covering “loss * * occasion by * * * felonious entry by actual force and 
violence * * * while safe * * * is duly closed and locked by at least one com- 
bination or time lock.” Vailsburg Motor Corporation v. Fidelity & Casualty Co. (N.J.) 773 
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425—-Where burglary insurance covered property owned by assured or any permanent men- 
ber of household who did not pay board or rent, assured could maintain suit for dia- 
mond brooch and linen owned exclusively by his wife. Fleischer v. Maryland Casualty 
Co. (Pa.) ie eure Siteteulstede ak wees es 

(©) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYE. 
430—Policy protecting insured against loss by forgery or alteration of checks held not to 
cover situation where drawer raised check after obtaining insured’s indorsement thereon. 
Frederick Hotel Co. v. National Surety Co. (W. Va.) 
435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
Where neither jitney bus liability policy nor ordinance, specified route of jitney bus, 
accident occurring while insured was on way from home in city to bus route held 
covered by policy. Smith v. California Highway Indemnity Exchange. (Cal.) 
435—-Use of automobile for business purposes constituted breach of liability policy limiting 
use for private pleasure only, and prevented recovery of indemnity from insurer. 
Peterson v. Universal Automobile Ins. Co. (Ida.) ............... ns yas 
That borrower could not have got automobile back to insured at 11 o’clock as agreed 
held not to avoid permission under which he drove car when accident occurred at 10:30 
o'clock, as respects right of his guest to recover under indemnity policy covering driver 
with insured’s permission. Theriot v. Tassin et al. (La.) ‘ : 
Where runway motor cycle causing damage to third party’s premises was not covered 
by policy, insurer was not liable though such motorcycle had been purchased to_re- 
place motorcycle covered by policy and was subsequently covered by rider to policy. 
Kissgen v. Continental Casualty Co. of Indiana et al. (La.) 
435—-One given permission to use another’s automobile for his own purposes temporarily 
was using it with owner’s permission within automobile liability policy at time of striking 
pedestrian while driving other young men to railroad depot after taking girl home 
from dance, which was his primary purpose in borrowing car. Automobile liability 
policy excepting liability while automobile was being used for other purposes than 
“pleasure and business” afforded protection to any one lawfully using car with owner's 


permission for either owner’s or borrower's business or pleasure. Zuvich vy. Balley 
et al. (La.) 


mm 


35 


35--Automobile liability policy under Massachusetts Compulsory Motor Vehicle Liahility 
Insurance Act did not cover accident occurring in New Hampshire. Provision of 
Massachusetts compulsory automobile policy that extraterritorial coverage shall not apply 
when motor vehicle is used to carry passengers for consideration held not limited to 
transportation of passengers by common carrier or habitually or as business Whenever 
contract, based on valuable consideration, has as its main purpose carrying of passen- 


gers, automobile liability insurer under policy precluding liability if passengers are car- 
ried for consideration is not liabie for 


occurrences during journey covered by contract. 
New Hampshire compulsory automobile liability statute held applicabie only. to required 
or compulsory policies issued in Ne 





w Hampshire. New Hampshire compulsory automo- 
bile liability statute permitting recovery though automobile 


is used to carry passer 
for consideration held not “specific statutory 





provision” annulling exclusion clause 


Massachusetts compulsory policy with extraterritorial coverage. precluding recovery 
where automobile is used to carry passengers for consideration. under provision in policy 
that special statute in any state shall) supersede exclusions Sleeper v. Massachusetts 


Bonding & Ind. Co. ( Mass.) 


$35-—Insurer issuing automobile liability policy for benefit of service car association and 
individuals whose names appeared in indorsements to policy could not be compelled to 
pay judgment recovered against husband driving service car, where he was not named 
in indorsements, notwithstanding wife who allegedly owned car driven by husband was 
named in indorsements. Newbill vy. Union Indemnity Co. (Mo.) ; 

435—Driver instructed by insured employers io keep truck in his yard held unauthorized 
to use truck to remove rubbish from yard, precluding recovery on policy by plaintiff 
injured by truck. Nicholas v. Independence Indemnity Co. (N. J.) ; 

435—-Husband’s cause of action for loss of injured wife’s services is not 


action for “bodily 

injuries” within liability policy. Clark v. Globe Indemnity Co. (N. Y.) 

435—-Statute held to render insurer liable for full indemnity provided by automobile lia- 
bility policy, at least for benefit of person injured by negligent operation of auto- 
mobile, notwithstanding clauses of policy seeking to transfer statutory liability statute 
to insured. Father held entitled to recover for loss of services of infant son under 
automobile liability policy insuring against ‘“‘bodily injuries’? and “personal injuries.” 

Bakker et al. v. Aitna Life Ins. Co. of Hartford, Conn. (N. Y.) 


43 One operating borrowed autemobile at time of collisien causing damages. for which 


ments. satisfied by liability insurer were recovered, held not insured relieved from re- 
imbursine insurer, even if financial responsibility law applied. American Lumbermen’s 
Mutual Casualty Co. of Illinois v. Trask. (N. Y.) 
Where owner 





nm 


permitted third person to use automobile for latter’s pleasure and while 
so using automobile, third person injured another, insurer under automobile liability 
policy held not liable in garnishment proceeding based on judgment 
third person. Ohio Casualty Ins. Co. v. Goodman. (Okla.) 
Insured’s failure to paint letters “O. P. S. C. Permit No. —————” on ‘‘Anywhere 
For Hire’ car, as required by law. did not release liability insurer from liability. Rider 
attached to liability insurance policy waiving description of vehicle covered held to 
supersede all conditions and exceptions, except legal liability of insured ‘‘Anywhere 
For Hire” carrier. Duffy v. Oregon Automobile Ins. Co. (Ore.) 
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Injuries sustained by person while being carried on stretcher from house to insured’s 
ambulance, before reaching ambulance, held not within liability policy obligating insurer 
to defend even groundless suits for injuries resulting from ownership, maintenance, op- 
eration, or use of automobile so as to permit insured to recover expenses of defending 
injured party's suit. J. H. Hinton & Son v. Employers Liability Assurance Corp., 
td. (Tenn.) 

435—Automobile owner may give another ‘‘permission” or ‘“‘consent” to use automobile so 
as to make liability insurer liable, even though such person is operating automobile in 
violation of law at time of accident. Neither owner permitting unlicensed person to use 
automobile on condition that car be driven by licensed driver, not owner’s liability 
insurer, were liable for negligence of such unlicensed person in driving automobile. 
Bowen v. Soucy et al. (U.S.) 
435—“Jitney” used by stevedoring company to haul trucks to and from vessels held “auto- 
mobile or self-propelled vehicle” within public liability policy. Independence Indemnity 

Co. v. W. J. Jones & Son, Inc. (U. S.) ; 

435—Where liability policy provided that truck was to be used for commercial purposes only, 
policy did not cover use of truck as service truck. General Tire Co. of Minneapolis 
v. Standard Accident Ins. Co. (U. S.) ee ; ae 

435—-Insurer held not liable for injury to passenger on truck driven by owner's em- 
ployee, where liability limited use of commercial vehicle to business and_ incidental 
pleasure use for named assured’s family. Automobile liability insurer’s liability was 
contractual, and must be determined by terms of policy. Snyder v. National Union 

Indemnity Co. (UU. S.) , ; 

435-—Phrase, ‘‘carrying of passengers for a consideration,’’ in automobile liability insurance 
policy excluding liability for injuries inflicted while automobile was being used for 
such purpose, means transportation of persons under such conditions that operator owes 
them duty of carrier for hire. Meaning of word ‘“‘passengers’” in automobile liability 
insurance policy, excluding liability for injuries inflicted while automobile is being used 
to carry passengers for consideration, held not limited to persons transported in public 
conveyances. Cartos v. Hartford Accident & Indemnity Co. (Va.) 

435—Consent by garage to prospective buyer’s driving automobile held not to create 
liability against garage within automobile liability policy. Extended coverage under 
automobile liability policy, under statute, held inapplicable to public automobile 
garage and repair shops. Where prospective buyer was using automobile for his own 
purpose, and public garage, owner of automobile was absolved from liability for buyer’s 
negligence, insurer under automobile liability policy issued to garage held not liable. 

Mauel v. Wisconsin Automobile Ins. Co.. Ltd.. Mutual. (Wis.) 

-Automobile insurer was not liable for negligent injury of another by delivery boy 
using employer’s truck for own purposes, where truck was insured only for commercial 
use in insured’s business. Bohnsack v. Huson-Ziegler Co., Inc., et al. (Wisc.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Plaintiff injured by automobile driven by unlicensed minor son of insured could not 
recover against insurer under statute requiring policy to insure owner against liability 
for injuries resulting from persons legally using or operating automobile with owner's 
express or implied permission, where policy, which was not compulsory, excluded 
insurer’s liability for loss while automobile was operated by person under age fixed by 
law for automobile drivers. Tetson v. Sn Indemnity Co. of New York. (N. Y.) ; 

37—Provision in automobile insurance policy under seal, rendering insurer not liable 
where automobile is being driven by person under 16 years of age, held not invalid 

for lack of consideration. Basketeria Stores. Inc. v. Public Indemnity Co. (N. C.) 

(D) LIFE INSURANCE. 
SUICIDE. 
—— IN GENERAL. 
(1). In general 
445(1)—-Life policy providing that if insured whether sane or insane committed suicide 
within year from date of policy, liability of insurer should he limited to premiums paid 
implying full liability if insured committed suicide after year, held not against public 
policy. Administrator of husband’s estate was not precluded from recovering on life 
policy wherein wife was beneficiary on ground that because husband killed wife 
and committed suicide, state was submitted as beneficiary where under policy insured 
could change beneficiary at any time. Allegheny Trust Co. v. State Life Ins. Co. (Pa.) 
§ 448. DEATH CAUSED BY BENEFICIARY. 
448—-Beneficiary killing insured is disqualified from receiving proceeds of life policy. Where 
policy insuring joint lives of husband and wife was payable on death of either to 
survivor as beneficiary, personal representative of wife murdered by husband could 

recover proceeds of policy. Merrity et al. v. Prudential Ins. Co. of America. (N. J.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAI.. 

(1). In general. 

451(1)—Where accident policy covers injury sustained in specified manner, accident must 
be within stipulation to recover thereon. Inter-Southern Life Ins. Co. v. Foster. (Ky.) 

451(1)—-Statute providing that matters misrepresented by insured must have contributed to 
loss to render policy void held inapplicable to case of one-legged main obtaining “ticket” 
accident policy excepting crippled persons from coverage. Provision of “ticket”? accident 
insurance policy excluding crippled persons from coverage held reasonable and 
valid. Insured’s failure to disclose loss of leg on applying for “ticket” accident insur- 
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ance policy, excepting crippled persons from coverage, held not ‘‘misrepresentation 
made in obtaining or securing of a policy” within statute providing that matter mis- 
represented must have contributed to loss to render policy void. Reed v. Travelers’ Ins. 
Co. (Mo.) Sa tec on oe yee oats 
451(1)—Health policy not covering disability caused by venereal disease imposed no _lia- 
bility for syphilis, whether contracted through insured’s voluntary act, or otherwise. 
Ritter v. Equitable Life Assur. Soc. of the United States. (N. Y.) . ees 
451(1)—-Where accident policy unambiguously states. as exception from liability, that which 
is simply cause, without reference to possible act or omission which, as regards 
cause, might be either intentional or unintentional, no recovery can be had where such 
cause produces injury or death. Urian v. Scranton Life Ins. Co. (Pa.) ‘ 
451(1)—Where unusual combustion in automobile motor forced sudden emission of water 
from radiator, striking insured in the face, insured’s injury held to result from 
“explosion of automobile’ within accident policy. Bolich v. Provident Life & Accident 
ing: Co... (8. Sf) ; Sa ian nice hegre cereal ony ‘ yer 
451(1)—-Death cause, because of idiosyncrasy as to butyn, when physician administered 
butyn to insured in proper amount to lessen pain during proposed preliminary examina- 
tion of posterior urethra, held death from ‘medical’ or ‘surgical treatment” within 
exceptions of accident insurance certificate. ‘‘Treatment,’’ within clause of accident 
insurance certificate excluding death from medical or surgical treatment from coverage, 
means whatever is usually done to patient or administered to him by skilled physician 
or surgeon in preliminary, main, and final stages of treatment. Order of United 

Commercial Travelers of America v. Shane. (U. S.) . 

452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

Insurance policy, covering injury caused by “any accident to any private motor driven 

automobile in which insured was riding,’ required that injury causing insured’s death 
he result of injury to automobile. Death of insured, struck by bullet. fired by pro- 
hibition officer at gas tank of automobile, after it passed through rear glass, held not 
within policy covering injury caused by accident to automobile in which insured was 
riding. Life & Casualtv Ins. Co. of Tennessee v. Whitehurst.  (Ala.) 

452—Death of insured, struck by bullet, fired at automobile by deputy-sheriff. after piercing 
rear glass window, held not covered by policy insuring against death from injuries 
caused by accident to automobile. Life & Casualty Ins. Co. v. Whitehurst.  (Ala.) 

452—-Insured’s loss of arm, struck by chute or gate extending from cattle truck passing 

automobile driven by him, held not covered by policy insuring against accidental 

disahility istained hy disablement of automobile. Inter-Southern Life Ins. Co. v. 

Foster. (Ky.) tees 

Private Chevrolet 1%-ton motor-driven truck held “private motor-driven car’ within 

accident pm providing indemnity for accidental death of insured from collision or 

accident to any “private motor-driven car’’ in which insured is riding. Conyard vy. 
Life & c ualty Ins. Co. of Tennessee. (N. <) . 

$52—-Policy insuring against death by collision of or accident to private motor-driven auto- 
mobile applied to accidental injurv or death from use of motor-driven truck. Life & 
Casualty Ins. Co. v. Cantrell. (Tenn.) 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454 Sunstroke held “injury”? not “disease” within policy insuring against fatal bodily in- 
juries recein th external, violent and accidental means. Farmer vy. Railway Mail 
Ass'n (Mo.) 5 

§ 455. EXTERNAL. VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Freezing is injury resulting through “external, violent, and accidental means” within 
accident policy, only when joined with fortuitous, unusual, unexpected circumstances or 
event. which, operating on cold weather as condition, produces freezing as proximate 
consequence of such fortuitous circumstances. Inter-Ocean Casualty Co. v. Foster. 
(Ala.) : 

455—Wrenched shoulder resulting from attempt to lift sack of potatoes held not caused 
by “violent and accidental means” within accident policy. Metropolitan Life Ins. Co. 
v. TLandsman (Del.) . 

155—Death from sunstroke held within policy insuring against bodily injuries 
death, received through “excernal, violent and accidental means.” 
Mail Ass'n. (Mo.) 


Phrase ‘as interest may appear,” in loss payable clause of fire policy, not being 
ambiguous as to qualitv of respective interests of first and second mortgagees. extrinsic 
evidence was inadmissible. Bank of Rockville Centre Trust Co. v. Baldwin. (N. Y.) 
455—-Death caused, because of insured’s unknown idiosyncrasy as to butyn, when butyn, 

normally harmless, was administered to insured as local anesthetic in proper quantity, 
held not death effected through ‘‘accidental means’? within accident insurance certificate. 
Order of United Commercial Travelers of America v. Shane. (U. S.) 


Effect is produced by “accidental means” within accident policy where it is not natural 
and probable consequence of means producing it, and is not ordinarily to be reasonably 
anticipated from use of means or effect which actor did not intend to produce and which 
he cannot he charged with design of producing. Billings v. Continental Life Ins. 


§ 
452 








resulting in 
Farmer v. Railway 


455 


455- 


Co. (Utah.) 
§ 458. INHALING GAS. 
458—-Exhaust from automobile which killed insured, whether single gas or combination of 


gases, constituted “gas” within accident policy exception for death by inhaling gas. 
Lamar v. Towa State Traveling Men’s Ass’n. (Ia.) 
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s 464. INTENTIONAL INJURIES. 

464—Accident policy barring recovery for injuries intentionally inflicted by others pre- 
cludes recovery of injury which indirectly and immediately results from intentional act 
of another, intending to injure insured and which was reasonably foreseeable as direct 
result of act. Accident policy barring recovery for injuries intentionally inflicted by 
others permits recovery where injury was not directly caused by intentional act, but by 
subsequent happening not mtenued or foreseen by assailant. Order of United Commer- 
cial Travelers of America v. Singeltary (Fla.) .. 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—To fix liability on insurer, accident within contemplation of policy must be proximate 
cause of insured’s injury, even apart from express provisions therein. Life & Casualty 
Ins. Co. of Tennessee v. Whitehurst. (Ala.) .. 

466—To recover on policy, insuring against oolauaial disability, sustained by disablement of 
automobile driven by him, held not covered by policy insuring against accidental dis- 
ability sustained by disablement of automobile. Inter-Southern Life Ins. Co. v. 
Foster. (Ky.) Satign 


XIII. Extent of ‘hens and Liability of Insurer. 
(A) MARINE INSURANCE. 


§ 473. VALUE OF SUBJECT-MATTER. 
§ 474. ——- IN GENERAL. 
474—Recovery against insurer for molasses lost in loading on ship held value at destination 


less treight which would have been paid. Dunbar Molasses Corporation v. Home Ins. 
Co. of New York. (U. S.) ; Saya 


§ 475. —— VALUED POLICIES. 

475—-Mere statement in marine insurance policy of amount of insurance does not create 
valued policy; the phrase “valued at” being usual form .of advance stipulation of 
damages. Absent fraud, , Valued marine policy of insurance is conclusive as to damages, 
since “valued insurance” is only an instance of stipulated a St. Paul Fire & 
Marine Ins. Co. v. Pure Oil Co. (U. S.) 

§ 478. EXCEPTION OF PARTICULAR AV ERAGE OR ‘PARTIAL LOSS. 

478--Insurer’s promise, in printed institute cargo clause in marine policy, to pay special 
charges for which insurer would be liable under policy covering particular average, 
notwithstanding cargo was warranted free from particular average, held not eliminated 
as to deck load by deck load clause, stamped on policy, containing no such promise. 
Vancouver Lumber Company, Limited v. Home Ins. Co. (U. S.) 

§ 487. EXPENDITURES. 

§ 488. — IN GENERAL. 

488-—Tower’s liability insurer, failing to advise assured of intent to disclaim liability for 
counsel fees and disbursements in proceedings against assured for loss of cargo of barge 
towed by insured tug, waived policy requirement of insurers writing consent to employ- 
ment of counsel. Tower’s liability insurer held for reasonable counsel fees and disburse- 
ments in proceedings against assured for loss of cargo of barge towed by insured tug. 
Secondary liability of carrier’s liability insurer for loss of cargo of barge because of 
negligence of tug, insured against tower’s liability claims by another company, extended 
to counsel fees and disbursements incurred by insured in defense of cargo owner’s 
damage suit. Marine Transit Corporation v. Northwestern Fire & Marine Ins. Co. et. al. 
me.) . teas a : 

488 Wher insured shipper sued ocean carrier for damages to shipment only after insurer 
declined responsibility for damage and suggested that insured first press claim against 
carrier, insurer held liable for shipper’s attorney’s fees in successfully suing carrier. 
Smith y. Switzerland Ins. Co. of Zurich, Switzerland. (N. Y.) 

§ 489. - UNDER SUE AND LABOR CLAUSE OF POLICY. 

489—Under policy insuring shipper against loss, through carrier’s negligence, 
shipper to sue carrier for insurer’s and for own benefit, 
against carrier held res judicata, at least as to damages, in shipper’s subsequent action 
against insurer. Under policy requiring fruit shipper against ocean carrier’s negligence, 
and making policy void to extent of any payment made by carrier, shipper held en- 
titled to recover from insurer reasonable counsel fees and disbursements incurred in 
action against carrier. Smith v. Switzerland Ins. Co. of Zurich, Switzerland. (N. Y.) 

489--Insurer interpreting ‘‘sue and labor’ clause of policy as requiring action to be 
brought against ocean carrier for damage in fruit shipment as condition precedent to 
insurer's liability, in which insured shipped acquiesced, because bound thereby as 
represents insured’s right to recover from insurer counsel fees and disbursements in- 
curred in action’ against carrier. Smith v. Switzerland General Ins. Co. of Zurich, 
Switzerland. (N. Y.) 

§ 490. DAMAGES INCURRED OR PAID. 

490—Marine insurance policy held to indemnify owner of vessel against loss for money 
paid in satisfying judgment recovered by seaman for injuries. Hansen vy. Continental 
Ins. Co. of City of New York. (N. Y.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—-Fire so damaging building that it cannot be repaired or rebuilt causes entire loss, 
though part remains standing. Fire so damaging building that it cannot be repaired or 
rebuilt causes entire loss, even though rebuilding or repair is prohibited by law. 
Insurer must pay full amount of loss actually caused to owner by reason of law for- 
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bidding rebuilding or repair. 

San Francisco et al. (N. Y.) Penis ane berger ates Yate Pree , 

493--Whether remnant of insured building still standing after fire was reasonably adapted 
for use as basis from which to restore building, on issue of total loss, depended on 
whether reasonably prudent person would use such remnant as basis for restoring 
building. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) ccd 

493—Test whether building burned is ‘total loss’? is whether substantial portion is left 
standing in condition reasonably suitable as basis on which to reconstruct building in 
like condition as to strength, security, and utility as it was before fire. Test of 
adaption of burned building is whether reasonably prudent owner uninsured, desiring 
to build structure as one immediately before fire, would utilize remnant in 
building to prior condition. Commerce Ins. Co. v. Sergi. (Tex.)... ; 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. 


Midwood Sanatorium v. Firemen’s Fund Ins, 





Co. of 


458 


466 


restoring 


495(1)--Insurer under policy limiting liability to cost of repair, without allowance for 
any increased cost by reason of ordinance or law, was liable only for cost of repair. 
Midwood Sanatorium v. Firemen’s Fund Ins. Co. of San Francisco et al. (N.Y.) . 458 

§ 496. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

496—-Statute and mutual hail policy limiting insured’s recovery to pro rata share of sum 
realized from premiums after deducting expenses precluded insured’s participation in 
any reserve fund of mutual insurance company. Hail policy clause in effect specifying 
amount of loss payable, fixed methods of computing loss, and did not establish liability 


for entire amount of policy in mutual insurance company, regardless of premiums and 
expenses. Rosson v. Groom Mut. Hail Ass’n. (Tex.) re : a 


300 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. - VALUED POLICIES. 

500—Insured’s placing of valuation upon specific article covered by fire policy and another 
valuation upon remainder of property insured held not to prevent insured’s recovery of 
full value of policy for loss of articles not specifically valued. Farmers’ Protective Fire 
Ins. Co. of Georgia v. Jones. (Ga.) bite de a Bic ena Oren ava 

500—Fire policy, covering piano and moving picture machines, held not valued policy; they 
being movable property incapable of being made immovable by nature. Tedesco et al. v. 
Columbia Ins. Co. of New Jersey. (La.) rete oe SAE dk iee a 3 448 

500—Excluding evidence of cost of furniture insured under valued fire policy held not 
error. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) sss 


500--Valued Policy Taw applied where fire policy provided that insurer should not be 
liable for greater proportion of loss than amount insured should bear to whole 
insurance covering property. Insured held entitled to recover full amount of fire 
policy under Valued Policy Law, though he had received some insurance from another 


company and total recovery would exceed value of property. Ciokewicz v. Lynn Mut. 
ce ee, Re, SS ec ois oc tin ark ae Sua eaves. ole bretvi ranted 3 oe 


BARS tan vrv tree er ee ie eee tn iene ey 678 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Where building damaged by fire could be repaired at nominal cost to meet approval 
of fire marshall, but owner solicited and obtained from fire marshal order to remove 
buildings as fire hazard, owner held not entitled to recover full mount of fire insurance 
under valued policy law. Where building damaged by fire could be repaired at nominal 
cost to meet approval of city fire marshal, but owner obtained order to remove building 
as fire hazard, recovery under fire policy issued under valued policy law held limited 
to cost of repairing building to meet approval of fire marshal. Kotlarsky v. Fidelity 
Union Fire Ins. Co. et al. (Kans.) : mes esenes 
502——In finding for insured suing on explosion policy, jury should award difference between 
“cash value” of boiler immediately before and after explosion, but if believing that 


boiler was adequately repaired jury should award cost of repairs plus difference, if any, 
betweer such cash value not exceeding amount claimed. Travelers Indemnity Co. v. 
R. & B. Ice & Coal Co. (Ky.) 


Ree ee ry ee 369 
§02—-Where hail policy stated aggregate amount there 


distinct amount of insurance as to each of five separate: tracts of wheat insured, rider 
providing that insurer should not be liable for any damage by hail unless amount of 
loss should exceed 10 per cent of total amount of insurance held not applicable to 


insured property as whole, but was operative as to insurance provided for each tract. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.)................... . 900 
S02 


Court pronerly determined extent of demagze to automobile under collision policy on 
basis of difference im value where cost of repairs also specified as limitation in policy. 
exceeded that difference. America Indemnity Co. v. Jamison (Tex.) 1147 


/ 
§ 504. EFFECT OF OTHER INSURANCE. 


504- There was no other fire insurance so as to require pro rating of fire loss where 
additional policy was executed but retained by insurer’s agent to become effective only 
in event loan was obtained, which never happened, and no premiums were paid. Queen 
Ins. Co. v. Miracle. (Ky.) : argh icia inna Rom aA te 

504— That policy sued on indemnified against loss by tornado, and another policy covering 
same premises and assured indemmified against loss by fire and tornado held to con- 

stitute double insurance under prorating clause. Parties may by agreement determine 

what shall be considered the same risk, as respects insurer’s liability when double in- 
surance is carried. Miller v. Home Ins. Co. (Pa.) z $6 casa 

Statute respecting recovery where there is condition in fire policy respecting other 

insurance did not apply where policy provided that insurer should not he liable for 
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greater portion of loss than amount insured 
Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wisc.). 

§ 507. LOSS OF RENTS AND PROFITS. 

507—-Insurance recoverable for loss of theater rent from fire wes rental value while insured 
was, with reasonable diligence, repairing damage. Where no damage to seats from rain 
would have occurred had roof damaged by fire been repaired in proper time and man- 
ner, insurance on seats held not recoverable. Simon et al. v. Girard Fire & Marine Ins. 
Co. (Ark.) 
-Losses arising fro policy are 
determined in practical way, having regard to experience of business haloes fire and 
probable experience thereafter. Loss of profits of mining company from its commissary, 
from smithing and sales of powder to miners, and from rental of miners’ houses should 
be included in determining losses arising from interruption of company’s business by 
fire, under use and occupancy policy. Item of anticipated loss to mining company 
which would result from intended closing of one of its mines held not deductible from 
profits from the sum lost as result of fire, in determining recovery under use and 
occupancy policy. Items of depletion and of depreciation on property destroyed held 
properly disallowed as fixed charges in computing loss resulting from interruption of 
business by fire, under use and occupancy policies. During developmental stages of 
mine many expenditures, which later would be charged to expense, should be charged 
to capital, as regards computation of loss under use and occupancy policies. Use and 
occupancy policies covering “actual loss sustained not exceeding 1/300 of the amount 
of this policy for each business day of suspension” held referable to business days 
included in period of suspension of mining operations, not to probable days that mine 
would have operated if fire had not occurred. Fidelity-Phenix Fire Ins. Co. of New 
York et al. v. Benedict Coal Corporation. (U. S.) ; : 


(C) GUARANTY AND INDEMNITY INSURANCE, ~ 


§ 514. DAMAGES INCURRED OR PAID. p 

514—Insurer, under automobile liability policy, held authorized to compromise and settle 
multiple claims, and amount of settlements is deductible from limited liability 1m 
determining liability to injured party on judgment. Liability of insurer under auto- 
mobile policy is not dependent on satisfaction by insured of judgment against him as 
condition precedent to rceovery. Insurer’s compromise and settlement of two of three 
claims arising out of automobile accident for different amounts within limited liability, 
under policy held not contrary to public as against third claimant who reduced claim to 
judgment. Bartlett v. Travelers Ins. Co. (Conn.) , nue 

514—Under insurance policy protecting automobile owner against liability arising out of 
automobile accident, insured against whom final judgment was recovered on claim 
covered by policy, and before payment of judgment, held entitled to sue insurer under 
policy. Nakonieczny v. Commonwealth Casualty Co. (N. J.) 

514—Provision that no action shall lie against liability insurer until damage for which 
insured is liable is determined by final judgment or agremeent with insurer’s written 
consent is not illegal. Lander et al. v. Jordan. (Tex.) 

§ 514%. DEFENSE OF ACTIONS. ‘ 

514%4—Though indemnity policy protecting both driver and insured automobile owner 
forbade actions thereon until damage had been fixed by court of last resort insurer 
held obligated to defend driver in trial court. Scott v. Inter-Insurance Exchange of 


Chicago Motor Club. (lIil.) 


51414—Failure of insured or minor operating automobile to notify insurer prior to Novem- 
ber 12, 1929, of accident occurring June 22, 1929, held breach of conditions of extra- 
territorial protection of policy relating to notice and cooperation, thereby excluding 
guest’s recovery against insurer. Sheldon v. Bennett et al. (Mass.) 
514%4—Provision in liability policy that insured shall co-operate with insurer is not covenant 
but condition which, if not complied with, gives insurer right to terminate policy. 
Marley v. Bankers’ Indemnity Ins. Co. R. 1.) . 
(D) LIFE INSURANCE, 
515. AMOUNT PAYABLE ON DEATH. 
15--Where beneficiary adduced no evidence to contradict death certificate that insured died 
of angina pectoris and chronic aortitis within year from date of policy, recovery under 
policy was limited to premium paid. Liberty National Life Ins. Co. v. Tellis. (Ala.) 
515--Accidental death provision of group life policy held to require only that accident 
should be proximate cause of death and not exclusive of other conditions, means, or 
circumstances. Exception from accidental death provision of group life policy of 
“death resulting from bodily or mental infirmity or disease in any form” held to 
except death produced by the accident and disease which accident did not produce, not 
death caused by disease or infirmity which accident itself produced. Prudential Ins. Co. 
v. Calvin. (Ala.) ea aewigs ; ‘ 

Insurer may limit its liability to recovery of premiums paid if insured was not in 
sound health on date of life policy. Where applicant for life policy denied that she 
was afflicted with heart disease and dropsy, but died therefrom within two weeks, 
clause limiting insurer’s liability to return of premiums held applicable. National Life 
& Accident Ins. Co. v. Davison. (Ark.) ie ‘ is 

515—Where insured, suffering from paralysis, was thrown from running board of truck when 
gears were shifted while on rough road and was fatally crushed by truck, death was 
result of “bodily injuries effected solely through external, violent and accidental means, 
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independently and exclusively of all other causes,’’ within double indemnity provision 
of life policy. Berry v. Mutual Life Ins. Co. of New York. (La.) 

315. Death from pneumonia following chest injury suffered by insured in basket- ball game 
occurred through “accidental means” within life policies providing for double indemnity 
for death resulting from bodily injury effected solely through accidental means. Harris 
v. Jefferson Standard Life Ins. Co. (N.C) . 

515—-When ‘insured’s death is brought about by automobile collision | which is unexpected, 
unforeseen, and involuntary on insured’s part, death is caused by “accidental means” 
within double indemnity provision of life policy. Prudential Ins. Co. of America v. 
Tidwell. (Okla.) Leas 

515--Death from poison unintentionally taken is death “from poisoning,” within exception 
from double indemnity under life policies. Urian v. Scranton Life Ins. Co. (Pa.) 

515—*‘Accidental injury or death’ within accident or life policies providing double in- 
demnity, is unintended and undesigned result of insured’s act. Injury or death, by 
“accidental means’? within accident or life policies providing double indemnity, is result 
of insured’s unintentional act. Insured’s death from carbon monoxide gas, while ap- 
parently engaged in repairing automobile in garage, held result of ‘accidental means” 
a life policies allowing double indemnity. Urian v. Equitable Life Assur. Society. 
(Pa.) 

515—Term “poisoning” in life policy excluding from ‘double ‘accidental death benefit, death 
from “poisoning or bacterial infections” qualifies “infections,” and therefore death by 
insecticide poisoning was not within a Northwestern Nat. Life Ins. Co. v. 
Banning. (U. S.) te a : ; ee ; 

515--Under double indemnity clause exempting insurer from liability thereunder for li- 
ability for death resulting from taking of poison or from bacterial infection, recovery 
could not be had under petition alleging either that death resulted from poisonous food 
eaten or that death resulted from poisening produced by impure food. New York Life 
Ins. Co. v. Murrell et al. (U. S.) oe BG ; 

515—-Death resulting from insured’s own act held not “suicide” limiting recovery under 
life policy, unless act was intentional and committed by insured while conscious of 
nature of act and physical consequences. Generally, phrase “die by his own hand,” 
within clause of life insurance policy, limiting liability of insurer to premiums paid, 
is synonymous with word “suicide.””’ Death of insured from fall out of hotel window 
while under influence of intoxicating liquor held not ‘‘death by his own hand,” within 
clause in life insurance policy limiting insurer’s liability to premiums paid. Ladwig v. 
National Guardian Life Ins. Co. (Wis.) 

§ 516. AMOUNT PAYABLE ON DISABIL ITY BEFORE DEATH. 

516—*“Total disability” within life policy means disability rendering insured unable to per- 
form all substantial and material acts of his business or execution of them in cus- 
tomary way and does not mean he must be helpless. Guardian Life Ins. Co. v. Johnson. 
(Ark.) Puc atus eee ave 

516--In action on life policy providing ‘for payment for ‘ ‘permanent disability, ” insured was 
not entitled to recover benefits for five months where insured’s total disability had 
terminated before bringing of action, since insured did not sustain ‘“‘permanent dis- 
ability’ within meaning of policy. Job v. Equitable Life Ins. Co. of Towa. (Calif.).. 

516—Insured, who is in such ill health that he must remain at home under _physician’s 
treatment except when going to physician or hospital for treatment, is “confined within 
doors” and entitled to indemnity under policy indemnifying against illness. Health pro- 
vision of policy limiting insurer’s liability to disability resulting from sickness requiring 
regular attendance of physician held valid. Insurer could avail itself of provision in 
policy indemnifying against illness as to confinement within doors, though insured, on 
physician’s advice, took walks or sat outdoors. Republic Life & Accident Ins. Co. of 
Louisville et al. v. Gambrell. (Ky.) 

516—‘Total disability,’ within disability provisions of life policy, does not mean absolute 
helplessness or entire physical disability. Insured is ‘totally disabled’ within life 
policy if unable to perform, in reasonable and practical way, all material acts of 
occupation or employment. AStna Life Ins. Co. v. Wyant. (Ky.) = 

516—‘‘Total disability,” within group life policy containing total disability rider, exists when 
insured is unable to perform substantial duties of given occupation, although he may be 
ible to perform some of inconsequential duties appertaining thereto. Hamblin v. 
Equitable Life Assur. Sec. of the United States (Nebr.) 

516—Insured was not “wholly disabled,” within disability clause of life poiicy, unless he 
was prevented from pursuing any occupation for remuneration or profit, and not 
merely duties of his usual occupation. Insured farmer who, though unable because 
of stroke of paralysis to continue working or farm. received $40 monthly for services 
as court crier until few days before his death, held not “‘wholly disabled” within  dis- 
ability clause of life policy. Thigpen v. Jefferson Standard Life Ins. Co. (N. C.) 

§16—Words “wholly and permanently” as used in life policy, with disability benefits, do 
not mean “partial” or “temporary”? and are not to be construed literally so as to 
require, condition of complete helplessness or utter hopelessness to be entitled to 
henefits. That insured was employed for wages after claimed disability does not con- 
clusively preclude liability on part of insurer under life policy with disability benefits. 
Insured held not, because of hemorrhoids corrected by operation, or dislocated shoulder 
totally and permanently disabled within life policy containing disability benefits. Duhaime 
v. Prudential Ins. Co. of America. (N. H.)......... : atic ten 

516—Interpretation of total permanent disability provisions of life policy should reflect 
parties’ common understanding, unless violating real meaning of word. Rider attached 
to life policy, providing for total permanent disability, must be considered in its en- 
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tirety. Tailor losing right hand above wrist held “totally and permanently disabled” 
within rider attached to life policy. Mere fact that insured may receive profit from own- 
ership of business or receive wages from employer does not preclude existence of “‘total 
permanent disability’’ within life policy. In determining ‘total permanent disability” 
within life policy requiring insured to be unable to perform any work for compensation 
or profit, test is whether insured is unable personally to pursue any substantially gain- 


ful occupation. Medlinsky v. Metropolitan Life Ins) Co. (N. Y.) : 67 
516—Under disability clause of life policy, insured held entitled to waiver of premiums 
only after approval of proof of disability, and to monthly benefits only from time 
proof of disability was received by insurer, not from date of disability. Orr v. Mutual 
Life Ins. Co. of New York. (U.S.) ‘ 385 


§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

518—Under contracts obligating insurer to collect assessment and pay proceeds within limited 
amount to beneficiary, judgment for specified amount is erroneous as beneficiary is 
limited to equitable action compelling levy and collection of assessment. Under con- 
tracts obligating insurer to pay absolutely within limit determined by number of assess- 
ments collected, money judgment may be obtained. Beneficiary of two mutual life insur- 
ance association policies obligating association to pay definite sum, amount conditioned 
upon number of members paying assessment, was entitled to money judgment, and was 
not limited to specified fund created by assessment. Lack of requisite number of 
members in good standing in association to be assessed, required by policy at time of 
death, was defense to be proved by insurer, since peculiarly within insurer's knowledge. 
Toshi Taketa v. Policy Holders’ Life Ins. Ass'n. (Calif.) . wareabaas ; 406 

518—Mutual insurance assessment association may divide membership into classes and 
limit benefit of certificates to classification in which issued. Mutual insurance assessment 
association whose membership is unclassified is liable for maximum coverage provided 
by certificate, subject to other conditions thereof. Mutual insurance assessment associa- 
tion having classified membership must advise member of his classification and that 
coverage is limited to assessment against such classification; omission of such information 
making association liable as if unclassified. Mutual Life & Loan Ass’n of America v. 
Houston. (Tex.) Sie Ao plete eae re cath es Sante ane Sh aetna e % data stes ae 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
520. IN GENERAL. 

520—-Rider providing for payment of additional amount under life policy for accidental 
death held not to double amount payable as additional term insurance, where rider 
was made inapplicable to paid-up additions. Northwestern Nat. Life Ins. Co. v. Banning. 





CUR. BP oss cc eta ith sad dared tans sae meas Madie sta baldn Fad awe e Mae aE ee eee 223 
(E) ACCIDENT AND HEALTH INSURANCE. 
$ 324. TOTAI, DISABILITY. ; 
524--That insured was confined in prison held not to preclude recovery for disability from 
disease under health policy conditioned that disease shall prevent insured from per- 
forming duties pertaining to occupation. Baum vy. Equitable Life Assur. Soc. of the 
United States (N. Y.) Nt 1121 
524 Amount recoverable under heaith and accident policy for disability must be determined 
by terms of policy. Mid-Continent Life Ins. Co. v. Christian. (Okla.) 1122 


§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
525—Accident policy provision requiring physician’s attendance to recover disability 
payments held inapplicable in suit on policy, where insurer waived requirement by 
paying indemnity, and physician’s services were unnecessary. Melancon v. Provident 
Life & Accident Ins. Co. (La.) ........ 2 eared usgha soudomes ads 330 
In action on health policy providing for payment of $100 per month if insured’s 
illness confined him continuously within doors, and $50. per month not exceeding 
one month if insured was not confined continuously within doors, insured was entitled 
to $150. and to hospital expenses where he was ill for several months, and confined 
continuously within doors for only 24 days. Lachterman v. Mutual Ben. Health 


n 
to 
wn 





& Accident Ass’n. (Mo.) ; ; 705 
§ 526. PARTIAL DISABILITY IN GENERAL. y 
526—Policy providing disability benefits 1s contract of parties, and cannot be revoked unless 
by mutual consent of parties or for causes acknowledged by law. Policy held to provide 
compensation for partially disabling accident and not partially disabling disease. Craft 
v. Massachusetts Protective Ass’n. (La.) ; 927 
527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
“Loss of member of body’ as used in accident policy, unless modified by other lan- 
guage, carries common meaning of term “loss” which is loss of beneficial use of mem- 
bers. Noel v. Continental Casualty Co. (Kan.) ahs 1117 


§ 529. DEATH FROM ACCIDENT. 

§29-—*Accidental injury or death’ within accident or life policies providing double in- 
demnity, is unintentional and undesigned result of imsured’s act. Injury or death by 
“accidental means” within accident or life policies providing double indemnity is result 
of insured’s unintentional act. Urian v. Equitable Life Assur. Society. (Pa.) ...... 89 

529. Term “passenger’ on public conveyance within double indemnity clause in accident 
policy should be given its usual legal signification under law of carriers. Insured, who 
fell from step of passenger coach in attempt to board moving train, and received fatal 
injury, held not “passenger” within double indemnity clause in accident policy. That 
insured was standing on stcp of passenger coach of moving train at time he fell off held 


not to warrant recovery of double indemnity under accident policy, if insured failed to 
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—_ — of passenger. United States Fidelity & Guaranty Co. v. Aschenbrenner. 

Cw. S. ig hoe Aan ‘ : Sich ee eee ERR aT as cinta EI ; 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Accident policy limiting insurer’s liability for expenses to period not exceeding 15 
weeks during which insured was necessarily confined to hospital held unambiguous and 
in no need of construction. In insured’s action to recover for expenses outside of hos- 
pital where accident policy limited insurer’s liability to hospital expenses, amount of 
expense if insured had remained in hospital was immaterial. Insured could not recover 
expenses incurred in his home where accident policy limited insurer’s liability to ‘‘hos- 
pital expenses.’ Accident insurer was liable for cost of specially constructed brace 
provided insured in hospital where policy covered “hospital expenses.’’ Hesse v. United 
States Fidelity & Guaranty Co. (Ore.) : 500 


XIV. Notice and Proof of Loss. 


§ 535. NECESSITY OF NOTICE. 

535-—Failure of one struck by jitney bus to give owner’s insurer’s attorney in fact notice 
did not bar injured person’s action against insurer, where policy required no _pre- 
liminary notice to insurer. Smith v. California Highway Indemnity Exchange. (Cal.) 949 

535—Driver who without his knowledge was covered by automobile owner’s indemnity 
policy could recover thereon though not giving required notice of accident and claim. 
Scott v. Inter-Insurance Exchange of Chicago Motor Club. (lll.) : , 723 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Rule that proof of loss is unnecessary where insured property is totally destroyed, is 
not applicable only to insurance by valued policy. Cara v. Newark Fire Ins. Co. (Pa.) 906 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—That mortgagee’s clause provided that loss, if any, subject to conditions of fire policy, 
was payable to mortgagee, held not to require mortgagee to file separate proof of loss. 
Bank of Oroville et al. v. Minnesota Fire Ins. Co. (Cal.)..... Nahe ! uci s ee 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Insurer, advised after termination of insured’s disability of time of beginning and 
of duration of disability, could not escape liability because it claimed it had not re- 
ceived proper notice and proof. Provident Life & Accident of Chattanooga, Tenn. v. 
Grabiel. (Ark.) hahaa rat wires GP Ra Maat hes Se ante! rt eet Nn es oa a 21 

539(1)—Provision in automobile liability policy requiring notice of accident ‘as soon as 
practicable” held to mean within reasonable time under all facts and circumstances, 
and as used in policy mean “immediately” or ‘‘as soon as possible.”” Notice on September 
21st of accident in April was given “‘as soon as practicable” within automobile liability 
policy where reasonable search failed to discover mislaid policy sooner and insured 
could not remember insurer’s name. Gifford v. New Amsterdam Casualty Co. (Ia.) 345 

539(1)—-Failure of insured or minor operating automobile to notify insurer prior to 
November 12, 1929, of accident occurring June 22, 1929, held breach of conditions of 
extraterritorial protection of policy relating to notice and cooperation, thereby pre- 
cluding guest’s recovery against insurer. Sheldon v. Bennett et al. (Mass.) ... 195 

539(1)-—That automobile covered by fire and theft policy was stolen before it was later 
destroyed by fire did not require proof of loss by fire to be filed within 60 days of 
theft. Zaffuto v. Northern Ins. Co. of New York. (Pa.) 970 

(5). Effect of failure or delay. 

5§39(5)—-Under policy precluding recovery for period greater than six months prior to proof 
of disability, where not made and received within 90 days after disability has com- 
menced, insured’s failure to make proof of disability 90 days prior to expiration of policy 
held not to absolutely defeat his right of recovery. A®tna Life Ins. Co. v. Davis et al. 
(Ark.) , ie kee 2 ae 549 

539(5)—-Failure of insured or minor operating automobile to notify insurer prior to Novem- 
her 12, 1929, of accident occurring June 22, 1929, held breach of conditions of extra- 
territorial protection of policy relating to notice and co-operation, thereby precluding 
guest’s recovery against insurer. Extraterritorial coverage provision on Massachusetts 
standard compulsory liability policy. making inapplicable to extraterritorial coverage pro- 
vision of Massachusetts policy that insured’s violation of notice or co-operation require- 
ments should not bar action by judgment creditor on policy, held not affected by statute 
of New Hampshire where injury occurred giving injured person recovering judgment 
unconditional risht to recover upon policy. Sheldon v. Bennett et al. (Mass.) 19§ 

539(5)—Failure to file required proofs of burglary loss within time limited bars recovery 
unless failure is excused or waived. Jackson & Co., Inc. v. Great American Indemnity 
Co. (Mass.) Pra <3 oe héatets 372 

539(5)-Insured mortgagor's failure to present proof of loss within time required in 
nolicy held sufficient ground for insurer’s disclaimer of liability as to mortgagor 
Grangers’ Mutual Fire Ins. Co. of Frederick County v. Farmers’ National Bank of 
Annapolis. (Md.) ; 








Te 


‘ 132 | 
§39(5)--In petien on fire policy containing stendard morteage clause, insured'’s failure to 

furnish timely proof of 1 ndic ealment cf fect that he had only half interest in 

personal property insured held not to preclude mortgagee’s recovery. where mortgage 

debt exceeded amount of loss. Ohio Farmers Ins. Co. v. Hull et al. (Ohio.) 1078 
§39(5) 


Failure of insured “Anywhere For Hire’ carrier to notify liability insurer of death 
action and forward summons or insured’s assumption of liability held not defense to 
action on policy, in absence of 30 days’ notice of cancellation thereof to Public Service 
Commission. Duffy v. Oregon Automobile Ins. Co. (Ore.) er web 357 
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539(5)—Where fire policy required notice of loss, but did not provide that failure to give 
notice within time limited would work forfeiture, failure to give noctie as stipulated 
merely postponed maturity of claim. Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wis.) 678 

(6). Excuses for failure or delay. 

539(6)—Insured cannot negligently or intentionally mislay automobile liability policy and 
recover thereon where notice of accident was not given within reasonable time as re- 
quired by policy. Gifford v. New Amsterdam Casualty Co. (Ia.) 3 345 

539(6)—Insurer’s refusal to act until stolen autamobile was found would excuse insured’s 
delay in filing proofs of loss by fire and postpone running of period within which such 
proofs must be filed under fire and theft policy until discovery of automobile. Zaffuto 
v. Northern Ins. Co. of New York. (Pa.) ‘ : ; : . 979 

§ 540. SUFFICIENCY OF NOTICE. 

540 Under automobile liability policy requiring notice of accident and insured’s co-operation 
with insurer, notice must be received as well as sent. Sheldon v. Bennett et al. 
(Mass.) ... : aa ; < 195 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—-Provision in health and accident policy that proofs of illness must be submitted to 
insurer by physician satisfactory to it, held not unreasonable. National Life & Accident 
bees. ei: Ge a Ws WR. GI iis en iSecevag as census ae eaees ee enes 

543—-Where life policy provides for disability benefits on due proof of insured’s disability, 
and insurer’s approval thereof, giving of proof by insured held condition precedent to 


accrual of payments under policy. Franklin Wife Ins. Co. v. Fisher. (Okla.).. 824 
543—One instrument may serve both as notice and as proof of death required by accident 
policy. Metropolitan Life Ins. Co. v. Hogan. (U. S.) , scatarad ass : 219 


$ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 
547--Insured held not entitled to recover unpaid sick benefits, where record did not dis- 
close that insured furnished physician’s certificate of illness which was condition prece- 
dent under health policy. Brown v. Universal Life Ins. Co. (Tex.) 1128 
§ 548. EXAMINATION OF INSURED. 
548—Insured’s unintentionally false statements on examination by insurer under fire policy 
held not ground for forfeiture thereof. Alderman vy. New York Underwriters’ Ins. Co. 
Os Tie See Cee FE ie coe ced wavana man set eeiad Rae asen ene eee ae ee 296 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—In accident policy, condition that insurer should have opportunity to be present at 
autopsy held proper, but not construable as requiring the impossible or unreasonable. 
Compliance with accident policy condition that insurer should have opportunity to be 
present at autopsy held condition precedent to liability. Accident policy condition that 
insurer should have opportunity to be present at autopsy performed with consent of 
insured’s “family” held to apply to person who, as surviving wife or husband, or next 
of kin, had right of possession of body. If insured left no wife and sister was nearest 
kin, sister held “family” within accident policy condition giving insurer right to presence 
at autopsy performed by consent of “family.”” To give accident insurer reasonable 
opportunity to be present at autopsy, insurer must have reasonable notice that autopsy 
is to be performed. That notice of death within 20 days is sufficient compliance with 
accident policy requirement of notice of death would not warrant conclusion that 
notice of autopsy, so as to give insurer opportunity to be present, need not be given 
before expiration of such period. That no administrator or executor had been appointed 
at time of autopsy held not to excuse noncompliance with accident policy provision 
that insurer should have opportunity to be present at autopsy. It was incumbent upon 
persons interested in accident policy, upon insured’s death to make reasonable efforts 
to cause compliance with policy conditions as to autopsy. Sheehan v. Commercial 
Travelers Mutual Accident Ass’n. (Mass.). aa Gah cakm Mena eee tee 929 
Tnsurer’s right under accident volicy to perform ‘autopsy held to include right to 
perform acts and operations necessarily involved therein and remove internal organs, 
_ - not contemplate retention of organs. Palmquist v. Standard Acc. Ins. Co. 
cL. Sj ae > . ne re 692 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550. Death certificate that insured died of angina pectoris and chronic aortitis must be 
accepted as prima facie true, and, unless contradicted or avoided by competent evidence, 
is conclusive on beneficiary. Liberty National Life Ins. Co. v. Tellis. (Ala.) 12 


§ 552. MISSTATEMENTS OR OMISSIONS. 

552—-Insured’s misrepresentation in proof of loss does not work forfeiture of fire policy 
unless it relates to material facts, materially exaggerates amount of loss, and is willfully 
made with intent to deceive insurer. Miller v. Great American Ins. Co. of New 
York. (Mo.) : ; 

§ 553. FRAUD OR FALSE ‘SWEARING. 

a In general. 

§53(1)—Defense of fraud and false swearing in proof of loss and statement of claim in 
automobile fire and theft policy held not available unless false swearing was done 
willfully and knowingly with intent to defraud insurer. Zaffuto v. Northern Ins. Co. 

GE Trem Wes. COAG y ccc g cates baa es 970 
553(1)—-Fraud or false swearing by insured must be intentional and ‘willful to vitiate fire 
insurance policy. Alderman v. New York Underwriters’ Ins. Co. of New York. (S.D.) 296 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

IN GENERAL. 


549 





§ 
$55 


-Provision of fire policy requiring filing of proof of loss may be waived by insurer 
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or its duly authorized agent. Question whether provision of policy requiring filing of 
proof of loss has been waived depends on circumstances of each particular case. Bank 
of Oroville et al. v. Minnesota Fire See WO REIN hn ove ua btc cane © akaleeenm 
555—Insurer’s waiving as to insured automobile owner notice contemplated by indemnity 
policy held waiver as to driver also protected thereby. Scott v. Inter-Insurance 
eee at. Somseno: “MENT CEU: ETI Dn non 5 ose s siuds's sth wa ods hes es 

555—Fire insurer’s waiver of formal proofs of loss is in nature of ee Ratz v. 
Cy ORS RS «| "et Oe rare ee eee Ra rag — 

§ 556. ——- POWERS OF OFFICERS OR AGENTS. 

(2). Powers of adjusters. 

556(2)—Insurance adjuster held authorized to waive proofs of loss. Hartford Fire Ins. 
os, a So A ED «coer las. so wget Bhiti @R ieee toed bite end Uletin Gimaten hel aici 

556(2)—On question whether proof of burglary loss was timely furnished where bonds 
stolen belonged to depositors and not to bank insurer’s adjuster held to have acted 
within scope of authority in requesting bank to obtain affidavits of bond owners and 
in authorizing bank to take time but to get it right. National wr ~ v. Earl 

Satay. ee I IR Bc ce a cok ren i owen ak yeah err weerees ee 
§ 558. —— IMPLIED WAIVER ‘IN GENERAL. 
(1). Acts and conduct in general. 

558(1)—Insurer furnishing counsel to defend insured waived any insufficiency of notice of 
accident and claim required by indemnity policy. Scott v. Inter-Insurance Exchange 
of Chicago Motor Club. (TIIl.) tees 

558(1)—Insured’s failure to submit formal proofs of loss held not to defeat insurers’ obliga- 
tions under circumstances. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 

558(1)—Insurer may waive provision requiring proofs of loss, or by its conduct may pre- 
clude itself from relying thereon as defense. Jackson & Co., Inc. v. Great American 
Indemnity Co. (Mass.) Seer h Gg ee aR SAS ERO SE aE RR a ma kao a er 
558(1)—Filing proofs of loss under total disability clause in policy held waived, where 
insurer’s doctor was in constant attendance after accident and insurer was in possession 
of all facts which doctor gathered. Barbato v. Prudential Ins. Co. of America. (N. J.) 
558(1)—Insurer having induced insured to believe no further action on his part was neces- 
sary cannot assert he has forfeited his rights for failure to take such action. Hartford 
ase e, a: PE Ce aD, na 5 oe Re DDR a ee eae tie te sith Rien e 
558(1)—-Requirements of fire policy with respect to proof of loss may “be waived by words 
or conduct from which insured as reasonably warranted in believing that insurer does 
not intend to require strict compliance therewith. Home Ins. Co. of New York v. 
Sullivan Machinery Co. (U. S.) : 
(2). Statements and acts of officers and agents. 

558(2)—Where insured, immediately after fire, notified acting president of insurance asso- 
ciation of fire, association could not, in action based on its negligence in failing to 
write policy, rely upon insured’s failure to file written proof of loss where acting 
president assured him loss would _ taken care of. Mortimer v. Farmers’ Mutual 
Fire & Lightning Ass’n et al. 5 bes reas 

% 55%. DENTAL OF LIABILITY. 

(1). Insurance of property. 

§59(1)— Waiver of proof of loss by denial of liability on fire policy may be invoked after 
lapse of time for furnishing proof. Rhode Tsland Ins. Co. of Providence, R. T. v. 
Holley. (Ala.) 

559(1)—Absolute refusal to pay burglary loss excuses failure. to give notice and make 
proofs of claim unless refusal is hased on failure of notice or ee Jackson & Co., 
Inc. v. Great American Indemnity Co. (Mass.) : 

559(1)—Insurer’s denial of liability on fire policy is waiver of right to insist on examination 


ee or inspection of his papers and records. Weiss v. eeepc Ins. Co. 
(Mo. 


559(1)—-Insurer’s abate of liability constituted waiver of statement which assured 
was to furnish after accident. Acts of adjusters and denial of liability on another 
ground constituted waiver of preliminary notice referred to in policy. Ringo v 
Automobile Ins. Co. of Hartford, Conn. (Ore.) 

559(1)—Fire insurer, refusing to pay loss within time for presenting proofs thereof, waives 
such proofs. Fire insurance companies’ failure to pay loss within 15 days elapsing 
between their receipt of insured’s formal demand for payment and expiration of time 
to furnish proofs of loss constituted refusal to pay, waiving proofs of loss. Alderman 
v. New York Underwriters’ Ins. Co. of New York. (S. D.) 

559(1)—-Where insurer promptly denied liability for fire loss, insurer waived proofs of 
loss. Hanover Ins. Co. of New York v. Stevenson. (Tex.) ; 

(2). Tife and accident insurance. 

§59(2) -Insurer’s denial of liability under life insurance policy operates as waiver of 
proofs of loss or defects therein. Where insurer under life policy denied all liability 
for double indemnity, further proofs of death by accidental means, if proofs furnished 
were insufficient, held waived) Dawson et al. v. Bankers’ Life Co. (Ta.) 

559(2)—Insurer’s refusal to make further payments for total disability under accident and 
health policy on ground insured was only. partially disabled as matter of law. waived 
further compliance by insured with provision requiring written proof of disability. 
Watson v. Pacific Mut. Life Ins. Co. of California. (Ore.) 

§59(2)—Life insurer denying liability on policy in such manner or under such circum- 
stances as reasonably induce belief that submission of further proofs will be useless 
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waives insufficiency of proofs furnished and policy requirement for further proofs. 
Pagni v. New York Life Ins. Co. 


(Ww 
§ 560. —— FAILURE TO OBJECT OR 


(1). In general. 

560(1)—-Where proof of death under life policy is duly furnished but is not satisfactory, 
insurer should furnish additional blanks when requested or advise claimant of addi- 
tional proofs required. Where proofs of loss under life policy are insufficient, insurer’s 
failure to object or call for additional information would constitute waiver of further 
proof. Dawson et al. v. Bankers’ Life Co. (La.) a ia butt aes vaadeen tn gtd ; 

560(1)Fire insurer did not waive formal proofs of loss by adjuster’s failure to object 
to inventory received from insured or to demand further proofs, where parties’ sub- 
sequent conduct showed that insured was not misled or lulled into inactivity by 
adjuster’s statement or acts and did not rely thereon to his injury. Ratz v. Firemen's 
Ins. Co. (Mich.) . . 

(3). Specifying ground of objection as 

560(3)—Rule that insurer denying liability on ground other than failure to furnish proofs 
of loss waives such ground held inapplicable where insurers, learning of fire, denied 
liability because of sale of property without their consent, and stated that no defense 
was waived. Landford v. Public Fire Ins. Co. (Ma 

§ 561. ADJUSTMENT OF LOSS AND NEGOT 1 

561—TThat insurer’s adjusting agent promised to prepare proof of loss for insured and 
led insured to believe that claim would be adjusted without necessity of filing such 
proof constituted waiver of fire policy provision requiring proof of loss. Bank of 
Oroville et al. v. Minnesota Fire Ins. Co. (Cal.)..... 

561—That insured signed nonwavier agreement presented b 
to preclude insured from setting up adjuster’s waiver of full, formal proofs of loss. 
Etna Ins. Co. of Hartford, Conn. v. Mosley. (Ga.).... 

S$61—No necessity for making proof of loss existed, where ins i : i 
investigation, agreed to pay full amount of automobile fire policy. Sentinel Fire 
Ins. Co. v. Howard. (Okla.). 

$61—Acts of adjusters and denial of liabi 
preliminary notice referred to in policy. 

Comm. (Gre) ... 3 eG 

561—Insured’s filing of proofs of loss 
constituted single structure and was completely destroyed by fire, insurer was given 
prompt notice of destruction, and its adjuster inspected premises and did not demand 
formal proof of loss. Cara v. Newark Fire Ins. Co. (Pa.) ae ag 

561—Fire insurance company, electing to treat policy as in force by calling insured fo 
examination pursuant thereto, with knowledge that no proof of loss was furnished 
within time fixed, cannot claim forfeiture on such ground. Alderman v. New York 
Underwriters’ Ins. Co. of New York. (S. D. 

561—Loss being determined by adjuster and insured within 91-day period allowed by fire 
policy for proofs of loss, insurer could not claim forfeiture for not furnishing proofs 
within such period. Omission, from adjuster’s agreement of loss, of inventory, in- 
cumbrances, additional insurance, and other details required by fire policy for proof of 
loss, held waived by adjuster. Home Ins. Co. v. Lake Dallas Gin Co. et al. (Tex.) 


XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—-Lienholder, suing with insured on fire policy and contending that adjuster’s determin- 
ing loss waived defense of forfeiture, held bound by amount of loss fixed by adjuster’s 
agreement. Home Ins. Co. v. Lake Dallas Gin Co. et al. (Tex.) Sag eae: 

$ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Appraiser of loss under fire policy is not agent of party appointing him, and should 
be disinterested at all times. Appraiser appointed to appraise fire loss may refuse to 
carry out duties at any time and party by whom he was appointed must thereupon ap- 
point another appraiser. Appraisal of loss and damage to building known as 176-178 
East Main Street, Amsterdam, N. Y. (N.Y. 


§ $571. APPOINTMENT OF UMPIRE. z : ; 
571--Appointment of umpire under fire policies made without 5 days’ written notice re- 
quired by statute is nullity. Umpire should be totally disinterested so that award under 
fire policy should honestly and fairly represent loss. Evidence established that appoint- 
ment of umpire was without consent of appraiser named by insured, and that there was 
no ratification of appointment. Where award for. fire loss signed by appraiser appointed 
by insurance companies and by umpire was nullity and umpire was not selected within 
15 days as provided by policy, court could appoint umpire on proper application and 
notice by either party. Appraisal of loss and damage to building known as 176-178 
East Main Street, Amsterdam, N. Y. (N. Y.) ; 4 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(2). Irregularities in proceedings. 
574(2)—Award made by appraiser named by insurance companies and umpire could be 
collaterally attacked for fraud where facts disclosed that umpire was not appointed 
with consent of appraiser named by insured. Appraisal of loss and damage to building 
known as 176-178 East Main Street, Amsterdam, N. Y. (N. Y.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
374(3)—-Where parties to appraisal under fire policy proceed with knowledge of facts, they 
may not, after appraisal has been made, have appointment of appraisers vacated on 
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ground appraisers were not disinterested. Appraisal of loss and damage to building 
known as 176-178 East Main Street, Amsterdam, N. Y. (N. Y.) : 137 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(2). By denial of liability. 

576(2)—Mutual fire insurer’s denial of liability relieved insured from compliance with 
arbitration clause. Rorick v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 454 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579--Where contracts of release and insurer's drafts in settlement of fire loss diselosed that 
intention was to compromise whole claim under fire policies which were surrendered for 
cancellation, insurers held discharged from all further liability, notwithstanding that in 
settlement they denied on one item of substantial amount, and included nothing 
therefor in settlement. Addison Miller, Inc. v. American Cent. Ins. Co. et al. (Minn.) 1071 

579—That check collected by insured bore statement that payee’s indorsement thereon would 
constitute release in full settlement of claim under accident policy did not estop in- 
sured from suing on policy. Melancon vy. Provident Life & Accident Ins. Co. (La.) 330 

579—Insured striking out words ‘receipt and release in full’? before indorsing check for 
hail loss, acted within his rights and was not estopped to deny payment in full. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.) : tn 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

580(1)—Buyer of automobile on installment plan, though not named in fire and theft 
insurance policy, held entitled to recover thereon, under facts established. Elliott v. 
Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) ............. 5 ena cnen Toaks 348 

580(1)—-Rule that beneficially interested party may recover on fire policy to extent of his 
interest applies at most only, where policy so provides or where insured was cause of 
action, and equitable title thereto has passed to assignee. Prince v. Granite State Fire 
ns: Co. “CN. BH) ; : mss b Sie s sees Se tae 136 

580(1)—Evidence that trust deed grantee applied proceeds of fire policies to payment of 
cost of new building, erected to replace burned building, in accordance with agreement, 
precluded grantor from recovering proceeds from grantee. Grigg v. Jefferson Standard 


909 


Life Ins. Co. et al. (CN. C.) } eta a : 460 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—-Under fire policies payable to first and second mortgagees ‘‘as interest may appear.” 
first mortgagee held entitled to full amount of insurance money where amount of 
loss was less than amount of first mortgage. Loss payable clause of fire policy, 
reciting that loss should be payable to first mortgagee or trustee as interest may 
appear, and then to second mortgagee, required payment of insurance money to first 
mortgagee to amount of its interest and if any remained then to second mortgagee 
Bank of Rockville Centre Trust Co. v. Baldwin. (N. Y.) 654 

581—-Standard mortgage clause creates separate and independent contract between mortgagee 
and fire insurer. Phenix Mut. Life Ins. Co. v. Aitna Ins. Co. (Tenn.) . 297 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 

582--Pavee named in standard loss payable clause of fire insurance policy takes precedence, 
to extent of proved interest, of assured. who may sue for residue, if any. American 
Equitable Assur. Co. of New York v. Bailey. (Ala.) . . 279 

§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 

TATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 

§83(2)—Representations by insurance agent that if premiums on industrial life policy 
were paid by insured’s brother and policy retained by him, he would receive insurance 
money on insured’s death, bound company to make election to pay insurance to insured’s 
brother under facility of payment clause. In re Arnott’s Estate. (N. Y.) 

583(2)—Life policy facility of payment clause authorizing insurer to pay policy proceeds 
to insured’s relative or to person equitably entitled thereto held valid, and payment to 
insured’s creditors satisfied claim under policy. Mitchell v. Home Security Life Ins. 
Co. (N. C) HOTS ESC ee aac eater gon ... 266 

§83(2)—Under facility of payment clause in industrial life policv, insurer could have paid 

insurance money to person it deemed equitably entitled thereto, and none of persons 

designated in policy had exclusive right to proceeds. Tnsured’s aunt. who at insured’s 

request procured industrial life policy on insured’s life. paid all premiums, and held 
policy at his death. was entitled to insurance monev as against insured’s widow 
administratrix. Prudential Ins. Co. of America v. Roberto et al. (R. TI.) £9 

584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

a5. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(1). In general. 

§85(1)-—Partnership’s interest in proceeds of life policy therein it was named _ beneficiary. 
held not limited to proceeds reauired for payment of deceased partner’s share of 
partnershin debts. Brammer v. Wilder. (Tex.) 93 

§85(1)—-Stockholder inducing corporation to procure life policy on stockholder’s life at cor- 
poration’s expense and for its sole benefit secures no personal right in policy. William- 
son v. Williamson Paint Mfg. Co. et al. (W. Va.) ... ad 434 

(3). Policy payable to wife. 
585(3)--Wife designated heneficiary in hushand’s life policy held entitled to insurance money 
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as against husband’s administrator, notwithstanding entry of interlocutory divorce decree 


and execution of property settlement before husband’s death, Sandrosky v. Prudential 
Ins. Co. of America Cal.) as 


(6). Beneficiary paying premiums. 
585(6)—Nephew of insured paying premiums on policy after insured became in arrears and 
was unable to continue payments held entitled to proceeds in accordance with insured’s 
agreement to name him beneficiary. In re Szymanski’s Estate. (Pa.) 
§ 586. VESTED INTEREST OF BENEFICIARY. 
586—Where right to change beneficiary is reserved in life policy, named beneficiary’s 


interest is not vested right which can be assigned. Potter v. Northwestern Mut. Life 
Ins. Co. (Ia.) 


586—Under policy provision that interest of any beneficiary dying before insured should 
i divested by dying 


vest in insured, right of beneficiary is vested subject to being 
before insured. In re Valverde’s Estate. (N. Y.) 3s 

$ 587. CHANGE OF BENEFICIARY. 

§87—Although life policy provides that beneficiary cannot be changed except by surrender 

of policy, change is valid where insured is unable to comply literally with require- 
ments but does all he possibly can to effectuate change. Provision for return of 
policy to insurer and indorsement thereon of change of beneficiary is for insurer’s 
benefit and may be waived. Insured’s change of beneficiary will be effective, though 
formal details were not completed before insured’s dath. Where failure to return 
life policy to insurer for indorsement of change of beneficiary was due to refusal 
of person in possession of policy to surrender it, insurer’s letter before death directing 
change to named person held sufficient to effectuate change. Where right to change 
beneficiary of life policy is reserved by insured, right is part of contract from 
inception, and may be exercised by insured at any time before his death. Where 
insured reserved right to change beneficiary, his change of beneficiary from his estate 
to his children could not be set aside by his administrator or widow. Farley et al. v. 
First National Bank. (Ky.) ; j ee 

587—Where life certificate gives insured unrestricted right to change beneficiary and pro- 
vides that change shall take effect on insurer’s receipt of application for change, and 
insurer’s indorsement on certificate, change becomes effective on insurer’s receipt of 
application; indorsement on certificate being mere formal act. Where insured performed 
substantially all things required to change beneficiary, that insurer lost application or 
failed to indorse change on life certificate held not to prevent change from becoming 
effective. That insured, informed that insurer claimed not to have received request for 
change of beneficiary, failed to execute new application for such change, held not to 
nullify change of beneficiary which became effective when insurer received request 


claimed not to have been received. Brajovich v. Metropolitan Life Ins. Co. et al. 
(Minn.) 


587—Where righ 


beneficiary without beneficiary’s consent. Where life policy reserves to insured right to 
change beneficiary, change of beneficiary may be made without original beneficiary’s 
knowledge or consent, unless insured has assigned all his rights, or has made com- 
plete gift of policy to beneficiary. Original beneficiary not discovering change in bene- 
ficiary of life policy until after insured’s death could question insured’s mental capacity 
to make change. If insured was mentally incompetent at time he attempted to change 
beneficiary of life policy, attempted change was invalid. Derangement of mind produced 
by intoxication must have existed when insured changed beneficiary to render change 
invalid. Fendler v. Roy. (Mo.) . , ae sae Pe ENS oe wa 
7--ln equity, where insured has puisued course provided in policy and has done all that 

lies in his power to change beneficiary, but dies before a new certificate is issued, court 
will treat such certificate as having been issued. Equity of claimant under alleged change 
of beneficiary to life insurance proceeds held waiver bv failure to bring legal action in 
accordance with insurer’s request, where insurer could not have relieved itself of re- 
sponsibility by interpleading claimant and opposing claimant could not be personally 
served. Papp v. Metropolitan Life Ins. Co. (N. TJ.) 

587—-Policy provisions for method of changing beneficiaries are for protection of insurer, 
and indorsing change on policy is merely ministerial. Beneficiary under life policy has 
no such vested interest as entitled him to notice of change of beneficiary. Gheaae of 
beneficiary under life policy will be treated as made where insured has done all in his 
power to meet policy conditions. Change of beneficiary under life policy held effective, 
notwithstanding failure to forward policy, where wife of beneficiary refused to give up 
policy, but blank was filled in and delivered, and insurance company admitted liability. 
Baley v. Prudential Ins. Co. of America. (N.Y. 

587—Insured’s execution of printed form designating 1 
under policy formerly made payable to insured’s executors held effective without 
strict compliance with policy terms, and insurer was protected by payment to 
beneficiaries so designated. Levy v. New York Life Ins. Co. (N. Y.) 

587—-Where stockholder induced corporation to procure policy on stockholder’s life at cor- 
poration’s expense and for its sole benefit, reservation giving stockholder right to change 
beneficiary imposed on him trust to hold reservation in corporation’s favor. Williamson 
v. Williamson Paint Mfg. Co. et al. (W. Va.) 

§ 590. RIGHTS OF CREDITORS. 

590—If original beneficiary, not discovering insured had changed beneficiary until after 
insured’s death, made payments to keep policies alive and face amount thereof intact, 
original beneficiary held entitled, as against new beneficiary, to reimbursement from 
proceeds of policy for such payments. Fendler v. Roy. (Mo.) 
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590—Premiums advanced by original beneficiary under life policy will not entitle him to 
proceeds if insured before death makes valid change of beneficiary. Baley v. Prudential 
Ins. Co. of America. (N. Y.) ; Ac ee RAL aT ON Te oie vec 

590—As respects creditors, property right which wife had in policy taken out by husband 
payable to wife may be defeated or materially changed only with her consent, or in 
accordance with senior rights clearly expressed in contract. Anderson v. Northwestern 
Mutual Life Ins. Co. (N. Y.) a aa 

§ 591%. INDEMNITY INSURANCE. 

591!14—Before person injured in automobile accident obtains judgment in action against 
owner of automobile, claimant has only inchoate right against owner’s insurer under 
automobile liability policy. Bartlett v. Travelers Ins. Co. (Conn.) Re 

5911%4—Person injured because of negligent operation of automobile by one to whom 
insured owner loaned it held entitled to sue liability insurer directly under omnibus 
clause extending protection of policy to any persons legally operating automobile with 
assured’s permission; operator being “‘assured.’”? Zuvich v. Balley et al. (La.) 

59114—-Provision making insured’s consent condition precedent to injured person’s suit against 
indemnity insurer held waived by insurer’s causing insured to agree that he would refuse 
such consent. ‘That insured after accident occurred, released indemnity insurer, could not 
deprive injured person of her rights against insurer. Indemnity Co. of America y. 
Pitts et al. (Tex.) bo israel Gg Die aie eis Rial tie’ $k einiane See ; . ‘ 

§9114—Insurer, under automobile liability policy, held not directly liable to injured third 
party, where policy provided no action should lie against insurer until damage for 
which insured was liable was determined, by final judgment or agreement with insurer’s 
written consent. Lander et al. v. Jordan. (Tex.) 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Permitting beneficiary to recover full amount of life policy after he assigned part 
of it held not error, where insurer never agreed to pay to assignee, and assignee re- 
leased claim on policy. First Texas Prudential Ins. Co. v. Smith. (Tex.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. p 
595—Fire policy provision giving insurer option to repair, rebuild, or replace property dam- 
aged, held inapplicable to loss of rents insured against in rider attached. Simon et al. 
v. Girard Fire & Marine Ins. Co. et al. (Ark.) . 4 ecactae A 
595—Insurer cannot avail itself of option to rebuild if law prevents rebuilding, nor can 
owner’s loss or damage be measured by cost of repairs which he is forbidden to make. 
Owner’s demolition of building before expiration of period within which insurer might 
exercise option to repair did not relieve insurer from liability for costs of repairs, 
where insurer failed to give notice that it chose to exercise option. Midwood Sanatorium 
v. Firemen’s Fund Ins. Co. of San Francisco et al. (N. Y.) 
§ 598. INTEREST ON AMOUNT OF LOSS. be dons 
598—Jury having determined that insured was entitled to installments under total disability 
clause of accident and health policy, insured was entitled to interest thereon. Watson 
v. Pacific Mut. Life Ins. Co. of California. (Ore.) : kasi ? 
598—Where fire policy provided that loss should be payable 60 days after proof of loss 
was received by insurers, interest on amount recovered held allowable from date 60 
days after proof of loss was filed. Old Colony Co-Operative Bank v. Yorkshire Ins. 
Co. (R. . . 
598—Insured suing on use and occupancy policy making loss payable 60 days after receipt 
of proof and ascertainment of loss held entitled to interest from date beginning 60 
days after arbitration award. Fidelitv-Phenix Fire Ins. Co. of New York et al. v. 


Benedict Coal Corporation. (U. S.) 

§ 599, MODE AND SUFFICIENCY OF PAYMENT. 

599--No agreement hetween insures and morteagee that check payable to insured and mort- 
gagee should be considered payment of insurance could be made without insured join- 
ing therein or consenting thereto. Check made by insurer payable to insured and mort- 


gagee without any agreement that check should operate as payment did not operate as 
payment where hank subsequently closed, but was conditional payment or tender of 
payment only. Union Central Life Ins. Co. v. Towa Mutual Ins. Co. (Ta.) 

§ 601. RECOVERY OF PAYMENT. | 

601—-Automobile liability insurer held entitled to recover amount paid to satisfy judgments 
for damages from one operating autonehile borrowed from insured 
causing damages. American Lumbermen’s Mutual Casualty Co. of 
(N. Y.) ; 

601—Where liability of marine insurers was for sales price of crude oil, port of destination 
on date of sailing, settlement by parties on field price of $1.60 a barrel as base, when 
field price was not more than $1, was material mistake of fact, justifying recovery by 
insurers. In action by marine insurers for money paid through mistake in settlement of 
cargo loss, deduction of premiums held essential, but —" before suit unnecessary. 


at time of collision 
Illinois v. Trask 


St. Paul Fire & Marine Ins. Co. v. Pure Oil Co. (U. 


601—Insurer having paid fire loss before discovering insured’s fraud could recover against 
insured. Insurer, which, before discovering insured’s fraud, paid fire loss by check 
payable to mortgagee and insured, who indorsed check to mortgagee, could not recover 
from mortgagee. Vermont Mut. Fire Ins. Co. v. Van Dyke. (Wash.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurance company defending suit on policy in good faith held not relieved 
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liability for statutory penalty and attorney’s fee. Life & Casualty Ins. Co. of Tennessee 
v. McCray. (Ark.) ee ee ie ee ay ea : ; 26 

602—Statute relating to penalty and attorney’s fees, where insurer fails to pay within 
certain time, is highly penal, and should be strictly construed. In suit on group policy 
assessing of penalty and attorney’s fees held aot error, where insured denied liability, 
enabling insured to sue for present value of all monthly installments agreed to be paid. 
Sun Life Assur. Co. of Canada v. Coker. (Ark.) Ree scrofa 
-Where policy provided it was not payable until 60 days from submission of proofs of 
loss, and only demand for payment was made with proof of loss, recovery of attor- 
ney’s fees and damages for insurer’s refusal to pay held unauthorized. Philadelphia Fire 
& Marine Ins. Co. v. Burroughs. (Ga.) ; 5 ; 

602—That insurer tendered, in answer and in open court, full amount of policy and _ in- 
terest, held not to prevent allowance of attorney fee where judgment was recovered 
against insurer for full amount of policy and interest. Phoenix Mutual Life Ins. Co. 
v. Central States Fire Ins. Co. (Kan.) : es ; 127 

602--Trial court cannot retain jurisdiction of action on accident policy to allow additional 
attorney's fees to insured in event insurer appeals and trial court's judgment is affirmed. 
Noel v. Continental Casualty Co. (Kan.) 1117 

602—-Insurer having reasonable grounds to believe that illness causing insured’s confinement, 
covered by reinstated health policy, existed before reinstatement, held not liable for 
double indemnity and attorney’s fees for delay in payment. Clark v. Mutual Ben. Health 
& Accident Ass’n. (La.) a aoe ; ; 

602—-Statute imposing penalty for life insurer’s failure without just cause to timely pay 
claim fixes interest at 6 per cent instead of legal rate of 5 per cent. and does not 
justify allowance of both. Where jurisprudence in state had definitely settled all 
issues in case prior to claim for payment under life policies, failure to pay claim within 
statutory time held without just cause, authorizing allowance of penalty. Taylor v. 
Unity Industrial Ins. Co. (La.) ; a, ‘ ; 

602—Where insurer’s liability is denied and recovery had, court must allow damages and 
reasonable attorney’s fees. In action to recover insurance loss, proof need not be offered 
as to value of attorney’s services, since court can best fix fees. Plaintiff recovering in- 
surance loss held entitled to 12 per cent. as damages and 20 per cent. attorney’s fees. 
Crowell v. New Hampshire Fire Ins. Co. (La.) ..... ? acai 289 

602—Statutory provision for penalty and attorney’s fees in action on policy is mandatory. 
Smith et al. v. World Fire & Marine Ins. Co. (La.) ; 349 

602—-Tnsured, not demanding payment of amount due under fire policy, could not recover 
attorney's fees and penalties for insurer’s failure to fix and_ tender amount of loss 
within time required. Act imposing penalties for insurer’s failure to adjust and pay 
loss within certain time, being penal in nature, must be strictly enforced, and insured 
must comply stricti juris with every prerequisite to recovery to come within its pro- 
visions. Tedesco et al. v. Columbia Ins. Co. of New Jersey. (La.) ; 448 

662—Where action against insurer was consolidated for trial with action against another 
company for same fire, insurer should pay same proportion of attorney’s fees as loss. 
$100 attorney's fees for suing on $2,000 fire policy fer loss of property allegedly worth 
over $4,500 held inadequate aud increased to $250 Knowles v. Dixie Fire In Co 
(La.) ; : ; 1066 

602—-Insurance company acting in good faith may contest issue of fact or law without 
subjecting itself to statutory penalty for vexatious delay. Mere presence of issue of 
fact or law in action on fire policy will not alone exculpate company from liability 
for vexatious delay, if there is evidence that its attitude was vexatious and recalcitrant. 
That jury verdict for insured’s assignee on fire policy was for less than amount sued 
for held not to defeat claim for statutory penalty for vexatious delay. Weiss vy. 
Continental Ins. Co. (Mo.) Wastes vital aans ‘ : 

602—Where insurer waives proofs of loss, effect should be given to statute providing for 
attorney’s fee as if proofs had been duly furnished. Watson v. Pacific Mut. Life Ins. 
Co. of California. (Ore.) ae can 

602—-On insurer’s unsuccessful appeal from adverse judgment under collision policy. 
attorney’s fee of $250 held properly granted. Ringo v. Automobile Ins. Co. of Hart- 
ford, Conn. (Ore.) : 

602—Mutual insurance assessment associations are not liable for penalties and attorney’s 
fees. Mutual Life & Loan Ass’n of America v. Houston. (Tex.) 

602—-Beneficiary filing suit on life policy within 30 days after making statutory demand and 
not subsequently filing amended petition could not recover damages and attorney's fees. 
Universal Life & Accident Ins. Co. v. Ledezma (Tex.) 

602—Life policy with double indemnity accident provision held not policy of “health or 
accident insurance” within statute authorizing attorney’s fees for non-payment of policy. 
New York Life Ins. Co. v. Doerksen. (U. S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. ' 

603—Where release of insurer’s liability is fraudulently obtained, beneficiary need not tender 
consideration paid for release before suing, but may sue for balance of obligation. 
Unionaid Life Ins. Co. v. Harkey. (Ark.) ‘ ; 

603—Where release from life policy beneficiary is obtained through fraud, return or tender 
of consideration paid is not prerequisite to maintenance of action on policy. South- 
western National Life Ins. Co. v. Wampler. (Okla.) ‘ 

603—In absence of terms in insurance contract requiring insured to execute receipt in 
full on being paid for loss, insurer cannot exact from insured receipt in full. Jensen 


y. Lincoln Hail Ins. Co. (Nebr.).. 
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§ 605. SUBROGATION OF INSURER. 

$ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

606—Where diamonds were delivered to third persons on memorandum for examination, 
and were to be returned on demand, and were lost before they were returned, such 
persons were liable to insured for loss, and insurer compelled to make payment under 
policy had right to subrogation. Agricultural Ins. Co. v. Rothblum, Inc. (N. Y.) 

(1). In general. 

606(1)—Where collision policy named wife as assured, wife buying automobile with separate 
funds, could, without husband subrogate insurer te her rights against tort-feasor. 
Universal Automobile Ins. Co. v. Manisalco. (La.) 5 ; eat eas ‘ 

606(1)—-Where insured has been partially repaid by insurer for damage to automobile 
action against wrongdoer should be brought in insured’s name to recover full loss. If 
insured partially repaid by insurer for damages to automobile, makes recovery from 
wrongdoer, insured may first reimburse himself for loss and expenses, and then hold 
balance in trust for insurer. In insured’s action against wrongdoer for damages to 
automobile, rejecting offer to prove that insured, partially repaid by insurer, had 
transferred cause of action to insurer, thereby ceasing to be real party in interest, 
held error. Flor v. Buck. (Minn.).. ; SF hia hea hae AS ag iu 

406(1)—Insurer which settled insured’s claim at less than full loss without knowledge of 
insured’s release of alleged tort-feasor had no claim as subrogee against alleged tort- 
feasor. Insurer’s part payment or compromise of insured’s claim does not give rise to 
partial subrogation to insured’s claim against alleged tort-feasor. Northwestern Fire & 
Marine Ins. Co. v. Fred T. Ley & Co., Inc., et al. (N. Y.) 4 

(2). Subrogation to rights of mortgagee. 

606(2)—Where insurer justifiably disclaimed liability as to insured mortgagor under fire 
policy, insurer held entitled under subrogation clause of policy to surplus proceeds of 
mortgage foreclosure sale after satisfying mortgage as against claim of mortgagor's 
judgment creditor. Grangers’ Mutual Fire Ins. Co. of Frederick County v. Farmers’ 
National Bank of Annapolis. (Md.) ............0..cseeee0- Fa pine Vai ee ea ase ke me 

606(2)—Where insured’s attorney knew that insurer had purchased mortgage under subro- 
gation agreement in fire policy containing standard mortgagee clause, attorney’s lien on 
judgment recovered for insured against insurer held subject to insurer’s right to have 
mortgage satisfied out of insurance money. Columbia Ins. Co. v. Artale et al. (N. J.) 

606(2)—-Insurers who paid mortgagee under fire policy were entitled, under standard 
mortgagee clause, subject to mortgagee’s prior rights, to resort to mortgage security 
for reimbursement for sums paid to mortgagee; where insurers were not liable to 

is 


mortgagor. Old Colony Co-Operative Bank v. Yorkshire Ins. Co. (R. vac. 
606(2)—-Where fire insurer was not liable to insured because policy became void, but was 
liable to mortgagee and paid mortgagee, court properly subrogated insurer, under terms 
of policy, to mortgagee’s right of recovery against the mortgagor. Court properly re- 
fused to allow, under mortgage clause, trustee’s fee or attorney's fees to trustee for 
prosecution of action on fire policy, where allowance was inconsistent with other ex- 


press provisions of policy. Shelby County Trust & Banking Co. et al. v. Security Ins. 
Co. of New Haven, Conn. (U. S.) got 5 Aaa ; rors 


(3). Subrogation under marine policies. 
606(3)—Insurer paying owner for loss of scow resulting from perils of sea became sub- 
rogated to insured owner's rights, and was proper party to sue third party whose 
negligence allegedly caused loss. Northwestern Fire & Marine Ins. Co. v. Seaboard 
Sand & Gravel Corporation et al. (U. S.) me a 5 


606(3)—Amount obtained in liability limitation proceedings held apportionable between 
shipper and insurer, issuing policy to shipper as consignee’s agent, in ratio of 
insured value of lost cargo to its actual value as established in such proceedings 
Standard Oil. Co. of New Jersey v. Universal Ins. Co. (U. S.) ; 
(5). Subrogation under guaranty and indemnity policies. , es 


606(5)—Subrogation is normal incident to indemnity insurance, though contract of sub- 
scriber 0 _—— to that effect. Underwriters’ Exchange v. Indianapolis St. 
y. Co. nd. , ante af 


Wh itnaa.  ..-.- ..- 
§ 608. NATURE AND FORM OF REMEDY. 


608—Persons with judgments for personal injuries against holder of automobile indemnity 
policy against liability for bodily injuries could intervene in suit by indemnitor to 
cancel policy as against objections of enlargement of equitable action and ability to 
maintain actions at law. Belt Casualty Co. v. Furman. (Cal.)....... 
608—-Action for reinstatement of life policy, allegedly surrendered because of insurer’s 
fraud - for a under or, clause, held of equitable cognizance; 
action for recovery of money being incidental to equitabl . Mid- i ” Life 
Ins. Co. v. Sharrock. (Okla.) SR De ea aes ie ee tet “ Ape — ee _— 
608—-Judgment debtor’s assignee, appointed in insolvency proceeding, held not entitled to 
invoke Declaratory Judgments Act against automobile liability insurer to litigate ques- 
tion of coverage, effect of nonwaiver agreement, and other questions; other remedies 
being available. Nesbitt v. Manufacturers’ Casualty Ins. Co. (Pa.) ‘ 


-Trespass on the case is appropriate action to enforce statutory right given injured 
party to sue insurer on judgment against insured. Marley v. Bankers’ Indemnity Ins. 


608 


e,. (2; 1. 
§ 611. GROUNDS OF ACTION. 


611—Liability under life policy was fixed at time of insured’s death. Nels y. Nati 
Guaranty Life Co. (Calif.) a 5 ; etl ae 
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611—Person injured by motor carrier could sue carrier and statutory insurer jointly, action 
being ex contractu on policy as against both defendants Laster v. Maryland Casualty 
Co. (Ga.) we ee Sade ; : 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Automobile driver’s action held not premature though not complying with indemnity 
policy forbidding actions until court of last resort had fixed damage, where insurer, 
disclaiming liability, refused to defend driver at trial. Scott v. Inter-Insurance 
Exchange of Chicago Motor Club. (Ill.) ; ; + 
(2). Notice and proof of loss. 
612(2)—Fire policy provision that no action should be substainable on policy until after 
full compliance by insured with several policy requirements, including submission to 
examination under oath and production for examination of all books of account, bills, 
invoices, and other vouchers, is valid, and insured’s failure to comply therewith on 
reasonable demand postpones his right to sue. Fire policy provision that no action is 
maintainable on policy until after full compliance with policy requirements, including 
examination of insured and of his papers, having been inserted in policy for insurer’s 
benefit, may be waived by insurer. Weiss v. Continental Ins. Co. (Mo.). 
612(2)—Where loss is total, proof of loss and appraisement as contemplated by fire policy 
on ee as prerequisite to suit. Export Ins. Co. of New York v. Axe et al. 
(3). Submission to appraisal and arbitration. 
612(3)—-Insured held entitled to sue on hail policy providing for arbitration of losses as 
condition precedent to suit, on ground that he had made good-faith attempt to comply 
with arbitration clause without success, because of dispute as to meaning of policy. 
Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) ... : 5 
612(3)—Where loss is total, proof of loss and appraisement as contemplated by fire polic 


are unnecessary as prerequisite to suit. Export Ins. Co. of New York v. Axe et al. 
(T i eS 


ex.) : 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—In suit on life policy, wherein insurer interposed defense of suicide, long delay before 
bringing suit would not preclude recovery if evidence otherwise established right thereto. 
Bayles v. Jefferson Standard Life Ins. Co. (La.) ; 
615—That insurer had allegedly not tendered back premiums paid held not to preclude 
surer from invoking clause limiting liability, in case of suicide, 
Bowdon v. Metropolitan Life Ins. Co. (Mo.) : 
615—Defense of breach of condition rendering insurance contract ineffectual from its 
beginning does not depend on refund or tender of premiums. Rumbolz v. American 
Alliance Ins. Co. of New York. (S. D.) ay a 
§ 616%. t,o OF ADJUDICATION IN ACTION AGAINST 
INSURED. 
61614—-Assured in automobile liability policy held to have acted in bad faith in suffering 
default judgment as respected liability of insurer. Snyder v. National Union Indemnity 
Co. (U.S) ; 
§ 618. VENUE. 
618—Licensed foreign insurance company could not be sued in county in which it had no 
agent, notwithstanding traveling solicitors working for general agent in another county 
had written many policies for residents of such county. A®tna Life Ins. Co. v. 
Copeland. (Ala.) ee 7p ees 
Circuit court of county wher were brought had 
jurisdiction thereof, though insured property was located in another county, in absence 
of application for change of venue. Alderman v. New York Underwriters’ Ins. Co. of 
New York. (S. 
Statute authorizing 
property was situated, refers to location of property when burned. “Lloyds” under- 
writers held “insurance company” within statute authorizing suit against insurance com- 
pany in county in which insured property was situated. Suit against “Lloyds” on fire 
policy held maintainable in county in which insured merchandise was situated, rather 
than in county where principal offices were located. Jones v. Hollywood Style Shop 
(Tex.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Suit for indemnity installments under accident policy not due when suit was filed held 
not premature where decree reserved to insurer right to contest _insured’s claim to 
continued payments Melancon v. Provident Life & Accident Ins. Co. (La.) 
§ 622. —— TIME WITHIN WHICH ACTION CAN BE MAINTAINED. 
(1). In general. ae . 
622(1)—In windstorm policy with standard form mortgagee clause, provision precluding 
action on policy unless commenced within twelve months after windstorm held not 
binding on mortgagee. Howe v. Mill Owners’ Mut. Fire Ins. Co. of Towa. (N. Y.) 
(2). Validity of provisions. ie! : ‘ ’ 
622(2)- Clause in fire policy limiting time within which action might be brought to twelve 
months after fire held valid, Collins y. Home Ins. Co. of New York. (Pa.) 
(3). Computation of period of limitations. Te 
622(3)--Accident policy providing that action thereon should be commenced within 12 
months from date of accident causing loss held unambiguous and to require computation 
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of period of limitation from date of accident, and not from date of insured’s death. 
Savery v. Commercial Travelers’ Mutual Accident Ass’n. of America, (N. Y.) ; 


§ 623. —— WAIVER OF LIMITATION. 
(1). In general. 
623(1)—-Fire insurer could waive provisions limiting time for bringing action on_ policy. In- 


surer’s waiver of clause limiting time within which to sue on fire policy may be inferred 
from acts of insurer or authorized representatives. Any waiver of provision limiting 
time for commencing action arising from local agent’s telling insured that loss would 
he taken care of scon was effective only for reasonable time; word ‘‘soon’’ as used, mean- 
ing reasonable time. Where any waiver of provision, limiting time for commencing ac- 
tion to one year by local agent stating loss would be taken care of soon, was effective 
only for reasonable time, four years and some months, which insured waited, was as 


matter of law, more than “reasonable time.’’ Collins v. Home Ins. Co. of New 
York (Pa.) abe oe : Siete as ; ; 
(2). Powers of officers or agents. 


623(2)— Waiver of provision limiting time to sue on fire policy held not within apparent 
scope of duties of local agent authorized to issue and countersign policy. “Local agent 
could not waive by parol, provision in fire policy limiting time for suit without author- 
to do so. Agent's authoiity to waive provisions of fire policy limiting time for com- 
mencing suit could be shown by proving act was within scope of his duties as local 


agent, or by showing a ot conduct or him atti for such purpose. Collins v. 
Home Ins. Co. of New York (Pa.) He me ee 


(4). Denial of liability. 

623(4)—Insurer’s denial of liability under fire policy and refusal to pay loss waived pro- 
vision barring suit thereon until certain time after loss or furnishing of proofs thereof. 
Rhode Island Ins. Co. of Providence, R. I. v. Holley. (Ala.) ................. 

623(4)—Insured could maintain action for breach of group policy providing that first monthly 
payment was not due till six months from date of total disability though he commenced 
suit on date less than six months from date of total disability, where insurer denied 
liability within that time. Sun Life Assur. Co. of Canada v. Coker. (Ark.) ......... 

623(4)—-Where fire insurer denied any liability, for total loss, action on policy held not 
prematurely brought, although brought before gene aes had ener Ohio Farm- 
ers Ins. Co. v. Hull et al. (Ohio) : : 

§ 624. PARTIES. 

(1). Parties plaintiff in general. 

624(1)—-Automobile owner paying credit company, to which automobile theft policy was 
made payable for account of all interests, could sue thereon in his own name. Home 
Ins. Co. of New York v. Scharnagel. (Ala.).......... 

624(1)—-Insured’s divorced wife held entitled to maintain suit on fire policy | covering com- 
munity property, though insurance contract was personal and did not run with land. 
British General Ins. Co., Ltd., of London, England v. Stamps et al. (Tex.) 

(3). Mortgagor and mortgagees. 

624(3)— Where mortgage debt equals or exceeds fire loss covered by policy containing stand- 
ard mortgage clause, mortgagee is “re: . party in interest’ and proper person to bring 
suit on policy. Ohio Farmers Ins. Co. v. Hull et al. (Ohio) Shas 

(4). Assignees. 
624(4)—Where purchase price note for automobile and mortgage securing it were uncon- 
ditionally transferred to plaintiff, and fire insurance was for protection of plaintiff 
alone, plaintiff could sue on policy as real party in interest. Globe & dexeeans Fire Ins. 
Co. v. Home Investment & Loan Corporation. (Ala.) 
(5). Necessary and proper parties. 
624(5)--Party paid specified amount in settlement of life policy held necessary party to 
equitable suit on partial assignment of policy if settlement was wrongful, and amount 
of such party’s claim nad _ plaintiff’s claim equaled more than face of policy. Howard 
Undertaking Co. v. Fidelity Life Ass’n. (Mo.) 

624(5)—-In mortgagee’s action on windstorm policy with standard form mortgagee clause, 
which policy provided that loss was payable to mortgagee as his interest might appear, 
insured owner of realty held not necessary party. Howe v. Mill Owners’ Mut. Fire 
Ins. Co. of Towa. (N. Y.) ra nla he 


(7). Defendants in general. 

624(7)—In employee’s action on individual certificate issued under employer’s group life 
policy, employer held not “necessary party.” Hamblin v. Equitable Life Assur. Soc. 
of the United States. (Nebr.) 

624(7)- Representative of insolvent estate of deceased insured which was not ‘being admin- 
istered in probate held not necessary party defendant to injured party’s action against 
insurer on automobile liability policy containing ‘‘no action’? clause which applied only 
to insured. Suschnick v. Underwriters’ Casualty Co. et al. (Wisc.) 

§ 628. DECLARATION, COMPLAINT, OR PETITION. 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

. (1). In ——— a 

629(1)—-Suit on life policies substantially complying with statutory e. 
murrable. Metropolitan Life Ins. Co. ¥. Chairs, (Ala.) , i oe 

629(1)—Complaint in action on life policy is sufficient where it substantially 


lies with 

Code form. Metropolitan Life Ins. Co. v. Usher. (Ala.) . me sa ea 

629(1)—Complaint on accident policy held not demurrable. Inter-Ocean ey Co. v. 
Foster. (Ala.) 


629(1)—Pleadings by buyer of washing machine against insurance company, ‘based on printed 
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statements insuring buyer against sickness during period of monthly payments, held 
not to state cause of action. Federal Life Ins. Co. v. Secan. (Ky.)........... : 

629(1)—Petition for recovery under fire policy showing plaintiff named as mortgagee under 
standard open mortgage clause had acquired property on foreclosure held not to state 
cause of action. Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.)... 

629(1)—Complaint that insured had been held liable to third party for injuries caused by 
insured’s negligent operation of building stated cause of action against insurer within 
policy allegedly insuring against injuries sustained due to maintenance of insured’s 
building and equipment. Storms Realty Co., Inc. v. New Amsterdam Casualty Co. 

629(1)—Complaint for double indemnity for insured’s death following extraction of tooth, 
provided for in riders on life policies for death by accidental means, evidenced by 
wee en or wound, heid to state cause of action. Scott v. 7Etna Life Ins. Co. 

§ 631. — SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 

DOCUMENTS. 

631—Declaration in action to recover for breach of insurance contract held at fatal variance 
with policy providing for payment of liability imposed on insured by law. Florida Power 
“ar Co. v. Employers’ Liability Assur. Corporation, Ltd., of London, England. 

e. 


631—Averment in beneficiary’s petition that imsurer had insurance policy involved was 


sufficient excuse for not filing verified copy of policy as required by statute. Simmons 
v. Universal Life Ins. Co. (Mo.) 


631—In suit on wind storm and hail policy, that policy was attached to petition did not 
meet requirement that policy or proof of its contents should have been introduced in 
evidence. American National Fire Ins. Co. v. Lovellette Inv. Co. (Tex.) 

§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 

(2). Conditions as to notice and proof of loss. 

634(2)-—-In action on total disability clause of accident and health policy, complaint held to 
allege facts constituting waiver of insurer’s right to insist on insured’s furnishing 
further proof of disability. Watson v. Pacific Mut. Life Ins. Co. of California. (Ore.) 

634(2)—In action on disability clause of life policy, petition held to show that plaintiff 


pleaded insurer’s waiver of delay in furnishing proof of disability. Orr v. Mutual Life 
Ins. Co. of New York. (U. S.) Eka earneh et : 





§ 635. —— LOSS AND CAUSE THEREOF. 

635—In_ suits on life insurance policies, insured having died from sunstroke while playing 
golf on hot day, allegations of declaration held insufficient to state cause of action 
under clause providing for double indemnity for accidental death. Tandress v. Phoenix 
Wat, Tite tee. Co. eek 00. Sede ck cscsck ees one . 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(2). Avoidance and forfeiture. 

640(2)—-In action on life policy, plea alleging that, among other things, policy contained 
certain provision, held demurrable because of words “among other things.” Special plea 
averring that life policy contained, among other things, certain provision, held demur- 
rable because terms were not alleged with sufficient definiteness to show breach of 
warranty. American Nat. Ins. Co. v. Walstrom. (Ala.) pitt eg asd 7 

640(2)—Insurer’s plea respecting insured’s misrepresentation as to existence of syphilis 
need not allege representation was fraudulent, where it alleged that it increased risk 
of loss. National Life & Accident Ins. Co. v. Baker. (Ala.) .............. erat has 

640(2)—-Answer in action on fire insurance policy, held not insufficient because not alleging 
defendant’s failure ot discover insured’s alleged fraud before loss. Great American 
Tus. Co. of New York v. Clayton. (Ky.) 


640(2)—-In action on life policy. answer failed to set up defense that insured was not in 


good health when policy was delivered. Brummer v. National Life & Accident Ins. Co. 
(Mo.) ; ee Fees Sac 
(6). —-— 
640(6) 


Beneficiary, to be entitled to recover under accident policy, must show connected 
causes and effects leading directly from accident to death. National Life & Accident 
Ins. Co. v. Kendall. (Ky.) 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—-In action on accident policy, where defendant pleaded release, overruling demurrer 
to replication averring fraud in procuring release, in that defendant represented that 
no settlement was intended but money was donated, held not error, notwithstanding 
replication did not show offer to restore sum received. Inter-Ocean Casualty Co. 
Foster. (Ala.) tiles waecaut Saenee eres Siew nlerate Cana pean. 
641(1)-——Plaintiff on action on life insurance policy was not obliged to allege affirmatively 
payment of premium by replication in order to put in issue defendant’s allegation of 
forfeiture for nonpayment thereof; general denial being sufficient 
of testimony as to payment. Sethman Electric & Mfg. Co. v. 
ins. €e. ‘Colo.) 


Vv. 





to warrant admission 
Mountain States Life 


(2). Estoppel and waiver. s 
641(2)—Replication, alleging that fire insurer waived defense of failure to file proof of 
loss by denying liability on another ground, held not demurrable for not averring facts 
showing estoppel thereby. Insured’s replication to fire insurer’s plea in abatement held 
not defective as not showing unqualified denial of liability, waiving proof of loss. 

Rhode Island Ins. Co. of Providence, R. I. v. Holley. (Ala.) 
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641(2)—Plaintiff suing on life policy was not required to plead defendant's waiver of 
conditions for reinstatement. Rainey v. Metropolitan Life Ins. Co. (Mo.) 
§ 642. DEMURRER. 
642—Alleged failure to furnish proof that insured’s death was accidental within accidental 
death benefit provision of group life policy making such proof condition precedent to 
right of recovery therefor must be asserted by special plea in abatement, not demurrer. 
Prudential Ins. Co. v. Calvin. (Ala.) eee 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
643—Failure of interveners seeking relief against insurer to allege that automobile 
indemnity policy involved was issued or delivered within state, or return of execution 
against insured unsatisfied, held immaterial, where doing of business within state was 
not denied, and there was express stipulation that policy was executed and delivered 
within state. Belt Casualty Co. v. Furman. (Cal.) ; ; 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Under allegation that property insured was household goods as described in fire 
policy covering household goods and personal effects and that all property insured was 
destroyed, insured could recover for personal effects in building, especially where 
evidence of destruction thereof went in without objection. Wolpers v. Globe & Rutgers 
Fire Ins. Co. (Mo.)...... 
645(1)—Wheie mutual aid life insurance 
in class to which deceased belonged or that an assessment had been run, nor amount 
that could have been realized therefrom, pleadings did not raise issue whether assess- 
ment would produce sufficient amount to pay maximum amount of policy. Hearne 
Local Mut. Aid Ass’n v. Crutchfield. (Tex.) ; 
(2). Matters to be proved. 
645(2)—In suit on policy issued to insured’s employer, insured was not required to prove 
that employer paid premium on group policy, since failure to pay was defense to be 
interposed by insurer. Sun Life Assur. Co. of Canada v. Coker. (Ark.) 
645(2)—-Insurer, relying on clause voiding fire policy if hazard is increased, must plead 
and prove that condition increasing hazard existed before and at time of fire, or that 
fire was result thereof. Public Fire Ins. Co. v. Crumpton et al. (Fla.) 
645(2)-—-Where fire policy provides for forfeiture if property becomes vacant, unoccupied, 
or uninhabited for definite period, without insurer’s consent, insurer need not allege 
or prove that status increased risk. Continental Ins. Co. of New York v. Dunning 
et al. (Ky.) 
645(2)—-Burden was on plaintiff, suing insolvent building owner’s liability insurer, both of 
pleading and proving that elevator at time of accident was being operated by person 
of legal age, notwithstanding complaint did not allege operator was over legal age and 
that answer set up defense that operator was below legal age. Carles v. Travelers’ Ins. 
Co. (N. Y.) ye 
645(2)—-Mutual insurance company properly assumed burden of pleading and proving 
matters which reduced total liability shown in face of policy. Rosson v. Groom Mut. 
Hail Ass’n. (Tex.) Lda geen cee : ; ‘ 
645(2)--Where policy limits insurer’s general liability. burden is on insured to allege and 
prove that loss sustained is within general liability assumed by insurer. and. in 
addition, that it does not come within any of exceptions. American Ins. Co. of City 
of Newark, N. J. v. Maddox. (Tex.) 
645(2)—Burden was on mutual aid life insurance association to plead and prove that 
class to which deceased belonged did not contain sufficient members to require asso- 
ciation to pay maximum amount provided for in policy. Hearne Local Mutual Aid 
Ass’n v. Crutchfield. (Tex.) : ; 
645(2)—In suit on windstorm and hail policy, insured could not recover where neither 
policy nor proof of its contents was introudced in evidence. American National 
Ins. Co. v. Lovellette Inv. Co. (Tex.) 
645(2)—Where fire policy, limiting insurer’s liability to actual cash value of property 
destroyed, provides that liability should not exceed replacement cost, that replacement 
value is less than actual cash value held affirmative defense to be pleaded and proved 
by insurer. Home Ins. Co. of New York v. Sullivan Machinery Co. (U. S.) 
(3). Evidence admissible under pleadings. 
645(3)-——Complaint in single count on accident policy alleging insured’s injuries were 
effected through external, violent, and accidental means did not authorize recovery under 
policy clause allowing one-fourth recovery when injuries were due to voluntary ex- 
posure. Inter-Ocean Casualty Co. v. Foster. (Ala.) . pos age : 
645(3)—Fire policy sued on held not inadmissible in evidence as material variance from 
complaint, in view of plaintiff's evidence that vacancy permit change never became part 
of agreement or affected policy. AStna Ins. Co. v. Kacharos. (Ala.) 
645(3)—Under allegation that plaintiff has performed all the conditions of insurance policy, 
proof of waiver of one or more conditions may be made. American Ben. Life Ass’n. 


v. Hall. (Ind.) 


645(3)—Answer to complaint on fire policy for value of automobile destroyed by fire, held 
sufficiently broad to permit defense and evidence offered thereon that such change of 
interest in ownership of automobile occurred prior to its destruction, so as to terminate 
insurer’s liability under policy. Automobile Underwriters, Inc, v. White. (Ind.) : 

645(3)—In suit on hail policy, defense of false swearing in proofs of loss held not avail- 
able, where not pleaded. Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. 
(Ky.) Se r¢ ; mea ateiptE creel oes : 
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645(3)—Insurer pleading forfeiture of fire policy because property was mortgaged could 
prove mortgage, notwithstanding absence of averment that mortgage increased moral 
hazard within statute. Peterson v. Pacific Fire Ins. Co. of New York. (La.) ........ 453 
645(3)—In suit against insurer on judgment against insured, insurer could not defend 
on ground that insured failed to co-operate as provided for in liability policy by not 
giving immediate notice of accident where such defense was not pleaded. Peters v. 
Sturmer et al. (Mich.). 
645(3)—That person other than insured named in "life policies took physical examination 
for them may be proved under denial and need not be specially anne Maslin v. 
Columbian Nat. Life Ins. Co. (U. S.) ‘ cere 523 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Insurer must establish defense that life policies were invalid for lack of insured’s 
consent. Taylor v. Unity Industrial Ins. Co. (La.) pai DAS. x etise atte eee ae aan ee ke 247 
646(1)—Under policy payable to “beneficiary if iiving” one claiming through beoeieiry 
must prove beneficiary was living at insured’s death. In re Valverde’s Estate. . ¥.) 816 
646(1)—Prima facie case made by plaintiff showin 7 


- life policy was renewed, guests 
paid and proofs of death presented as requir cast on insurer burden of proving 
ag 2 — of its right to disaffirm renewal. Jones v. ape Life 
ns ) ROG E as 24 6050.5) COU 4 tes MK RESL OAT CREEL EER Oo 


Ce ee re ee ee ee ee et ee ee 836 
€46(1)—Insured claiming insurer through local agent waived provision limiting | time for 
commencing action was required to show that local agent had authority to. waive pro- 


vision. There was no presumption that local agent had authority to” waive pro- 
vision limiting time to sue on five policy. Collins v. Home Ins. Co. of New York. (Pa.) 1083 
646(1)—Return of execution unsatisfied raises presumption of insolvency under statute, 
authorizing action by judgment creditor against insurer upon insolvency or bankruptcy 
of assured, and, where not rebutted, authorized direction a verdict. Church v. American 
Casualty Co. (U. Bes cuicdae aoa dead culeee eee eRe Ee eck ae acs gmt Paras so 
(2). Avoidance and forfeiture Insurance of property. 
646(2)—Burden was on defendant in action on automobile theft policy to establish 


existence of alleged lien or ane vitiating policy. Home Ins. Co. of New York 
v. Scharnagel. (Ala.) 


KS UiaD REA eT a det Pence anes 715 
646(2)—Under statute, fire insurer has ‘burden of showing that breach. of ‘warranty, " ete., 


increased moral or physical hazard. Fire insurer, to avoid liability, has burden of 


showing that changed conditions, due to mortgage might influence insured’s conduct and 
attitude towards property. Knowles v. Dixie Fire Ins. Co. (La.) 


646(2)—Insurer had burden of proving that insured property subject to trust deed ‘was 
conveyed with trustee’s knowledge before fire. Where property 
deed, insurer had burden of proving that insured, having conveyed property and 


taken another trust deed, instituted foreclosure proceedings with trustee’s petenieet 
Central Bank & Trust Co. et al. v. Carolina Ins. Co. (N. C.).... a 


was subject to trust 





657 
Life and accident insurance. 
646(3)—Burden of showing fraud on part of een for life insurance in answers made 
in application was upon insurer. Federal Life Ins. Co. v. Relias. (Ind.) 244 
646(3)—Insurer must establish defense that insured fraudulently obtained life policy. Mutual 
Life & Accident Ass’n of Frederick v. Moore. CORNY. icc cpa ee ee 80 


646(3)—Burden held on insurance company of proving insured was not in sound health 
on date of industrial policy. Brelish v. Prudential Ins. Co. of America. (Pa.) . . 269 
(4). Payment of premiums. 
646(4)--Payment of premium on life policy could be made without receiving official receipt 
as provided in policy, but burden of proof rested on party claiming insurance to show 


payment, when disputed. Gordon v. New York Life Ins. Co. (Ark.) 546 
646(4)—Burden was on insurer to prove nonpayment of premium, alleged as defense to ac- 

tion on life insurance policy. Sethman Electric & Mfg. Co. v. Mountain States Life Ins. 

Co. (Colo.) 1012 


646(4)—Beneficiaries, claiming that life policies became effective, had ‘burden to establish 
payment of first premium. Range et al. v. Mutual Life Ins. Co. of New York. (Ia.) 788 
646(4)——Nonpayment of renewal premium on life policy is not affirmative defense, but 
burden of proving payment rests on beneficiary throughout trial, although beneficiary’s 
prima facie case shifts burden of going forward with evidence to insurer. Topinka vy. 
Minnesota Mut. Life Ins. Co. (Minn.) 
646(4)—RBurden was on plaintiff to prove that insured was ‘physically _ or mentally in- 
capacitated to furnish proofs of his total permanent disability, as required by lapsed 
life policy sued on to waive premiums. Atlantic Life Ins. Co. v. Swann. (Va.) 109 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)--Generally. unless contract is shown, renewal policy will be presumed to have been 
issued upon same information and subject to same conditions known by insurer to 


exist at time policy renewed was issued. American Ins. Co. of City of Newark, 
N. J. v. Maddox. (Tex.) 


646(5)—-Where fire insurance agent issued policy. knowing of and consenting to insured’s 
intended breach of provision limiting additional insurance, subsequent renewal of policy 
without request, where agent retained renewal policy, held presumably issued on same 
information and conditions existent when prior policy was issued, estopping insurer 
to plead breach of provision against additional insurance. Westchester Fire Ins. Co. 
v. Maddox (Tex.) 
46(5)——Plz xintiffs having pleaded. that insurer was estopped by agent’s ‘knowledge to take ad- 
vantage of warranty that insured was sole owner of insured property had burden of 


413 


674 


676 
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showing that person was agent and that he knew when he wrote policy that insured 
not sole owner. Eureka Security Fire & Marine Ins. Co. v. De Ross (Tex.) 
(6). Risk and cause of loss in general, 
646(6)——In action on accident policy, plaintiff has burden of proving that insured’s death 
resulted from bodily injury solely through external, violent, and accidental means. Inter- 
Ocean Casualty Co. v. Foster. (Ala.) 
646(6)—Insurer had burden of establishing exception in accident policy for death by 
inhaling gas. Lamar v. Iowa State Traveling Men’s Ass’n. (Ia.) 
646(6)—Under policy covering loss of property from any cause except enumerated causes 
insured need not show that loss was not occasioned by specied exceptions. but 
insurer would have burden to ~~ that loss arose from excepted cause. Agricultural 
Ins. Co. v. Rothblum, Inc. (N. Y.)... ‘ 
646(6)—-Beneficiary claiming under accident policy ‘because of alleged death ‘through ivy 
poisoning must show that insured’s death was due solely to ivy poisoning. Silva v. 
Peerless Casualty Co. (R. I.) ; pile iaens ers Wepre 
646(6)—Plaintiff suing on accident policy has burden of proof on fact question whether 
insured’s fall was caused by stumbling over tree stump. Wallace v. Standard Accident 
Ins. Co. of Detroit, Michigan. (U. S.) .. 
646(6)—-In suit on accident policy, burden is on beneficiary to prove that insured’s death 
was caused by accidental means. Metropolitan Life Ins. Co. v. Hogan. (U. S.) 
646(6)—Beneficiary suing on accident policy must show death resulted from bodily injury 
claimed and within terms of policy. O’Brien v. Massachusetts Bonding & Insurance Co. 
(U.S. 
stccey-teseiaty suing on accident policy had burden of proving that death resulted from 
injury effected solely through accidental means, and that pyogenic infection occurred 
simultaneously with and through accidental cut or wound. Connecticut Generis] Life 
Ins. Co. of Hartford, Conn. v. Allen. (U. S.) 
646(6)—Plaintiff suing on accident policy had burden to ‘prove insured’s death resulted 
from burning of building within double indemnity provision, General Accident, Fire 
& Life Assur. Corporation, Limited, of Perth, Scotland v. Brinn & Jensen Co. (U. S.} 
(7). —— Suicide. 
646(7)-—Degree of proof of suicide, interposed as defense under life policy, required 10 
overcome presumption against suicide, is that which excludes.every other “reasonable 
hypothesis” as to cause of death Bayles v. Jefferson Standard Life Ins. Co. (La.) ! 
(7)-—Presumption against suicide arises when evidence is consistent with either accident 
or suicide, but if there is evidence both for and against suicide, unless evenly balanced. 
presumption vanishes. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 
5(7)—-Suicide is not presumed merely from violent death. In action on double indernity 
clause of life policy, where insured’s death was either suicidal or accidental, presump- 
tion against suicide was overcome if preponderance of evidence was consistent with 
suicide theory and inconsistent with any reasonable hypothesis of accidental Geath 
Love v. New York Life Ins. Co. (U. S.) 
(8). Extent of loss and liability of insurer. 
(8)—-To recover double indemnity under life policy, claimants have burden to show that 
death results solely from bodily injury received through accidental means. Dawson et 
al. v. Bankers’ Life Co. (Ta.) 
(8)—Burden was on plaintiff, in suit on fire policy, not valued, to prove loss claimed 
beyond amount defendant admitted. Proof of loss, being peculiarly within insured’s 
ability to supply and not available to insurer, burden of proving loss was on insured 
in action on fire policy. Tedesco et al. v. Columbia Ins. Co. of New Jersey. (La. 
646(8)—Liability insurer had burden of showing that injured person’s judgment against 
insured included items for which insurer was not legally liable. Clark v. Globe In- 
demnity Co. (N. Y.) peo rae” eee ae 
646(8)—Where means producing death were admittedly external and violent, rebuttable 
presumption existed, in absence of contrary evidence, that means were also accidental 
within double indemnity provision of life policy. Prudential Ins. Co. of America v. 
Tidwell. (Okla.) 
646(&)—Fire insurer’s general denial put insured on proof of allegation that buildin 
total loss within statute. Transcontinental Ins. Co. of New York v. Frazier et 
(Tex.) ; 
646(8)—Burden to show total loss of insured building by fire rests on insured. Commerce 
Ins. Co. v. Sergi. (Tex.) ; : 
646(&)—In action on double indemnity clause of life policy, burden of proving that death 
resulted solely from external, violent, and accidental means held on plaintiff. Love v 
New York Life Ins. Co. (U. S.) 
(9). Notice and proof of loss. 
646(9)—In action on accident policy, burden of proof of compliance, excuse for noncor 
pliance, or waiver of defense based upon noncompliance with policy condition that 
insurer should have opportunity to be present at autopsy, held on plaintiff. Sheehan 
v. Commercial Travelers Mutual Accident Ass’n. (La.)..... 
646(9)—Insured had burden of proving that he furnished group insurance , with due prooi of 
total and permanent disability authorizing recovery of total and permanent disabi): 
benefits. Ammons v. Equitable Life Assur. Society of United States. (N. C.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Whether verdict of coroner’s jury finding death resulted from homicide could be used 
as evidence in action on insurance policy held for determination of trial court, where 
certificate of attending physician constituting basis of record of bureau of vita! 
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Statistics recited that death resulted from suicide. Continental Casualty Co. v. Nash- 
ville & American Trust Co. et al. (Tenn.) ‘ se eeee 943 
§ 0648. —— IN GENERAL. 
(1). In general. 
648(1)—Testimony that insurer’s agent said nothing about vacancy permit change when he 
presented paper containing it for insured’s signature held competent on question whether 
change was written therein when signed by insured. AStna Ins. Co. v. Kacharos. (Ala.) 473 
648(1)—Provision in insurance policy that in action thereon total disability resulting from 
accident or sickness could be proved only by means of certain specified evidence held 
contrary to public policy and void. In action on insurance policy, any evidence relative 


to issues and competent under general rules of evidence is admissible. American Ben. 
Life Ass’n v. Hall. (Ind.) 


Selah iaeta areal eaataren 244 
648(1)—In action on fire policies, 
insured had collected insurance from two other fires held not error. Queen Ins. Co. 
v. Miracle. (Ky.) .. ‘idnetece ets a Gee : site eke sro ae 
§ 655. -—- FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—In action on fire policies, excluding insurers’ agent’s testimony that he knew 
nothing about value of airplane hangar and that he relied on insured’s information held 
not error. Lawson et al. v. Southern Fire Ins. Co. (Kans. ; Kista ghd moe ee arabes 287 
655(1)—Testimony that burglary and robbery policy sued. on would not have been issued 
had insurer known or been advised by insured bank that robbery thereof was being 
planned_with cashier’s knowledge held admissible. Harrison State Bank v. United 
States Fidelity & Guaranty Co. et al. ees aa ; 


(Mont.) 
(2). Life and accident insurance. 
655(2)—-Where plea to suit on policy is that insured made misre 
made part of policy, is evidence of mis- 


health, insured’s application, although not 
representations. Metropolitan Life Ins. Co. v. Chambers. (Ala.) .......... 7 


655(2)—In action on life policy, doctor’s prescription for insured before policy issued held 


not admissible to show that insured knew before policy issued that he had nephritis. 
Metropolitan Life Ins. Co. v. Usher. (Ala.) 


655(2)—In action on life policy, application not made part of policy was admissible as 
evidence of representations in support of plea of fraud. American Nat. Ins. Co. v. 
Walstrom. (Ala.) 








































































































769 














presentation regarding his 





























15 























655(2)—In absence of fraud, misrepresentations made in applying for life insurance are 
not admissible in avoidance of policy unless application or statements are embodied 
in or attached to policy. Taylor v. Unity Industrial Ins. Co. (La. ey 247 

655(2)—Where insurance company’s collector had testified that he had refused application 
for insurance on insured’s life on account of her apparent condition of health, admission 
of testimony of insured’s mother that on date of industrial policy insured was healthy 
held not error. Brelish v. Prudential Ins. Co. of America. (Pa.) 2 

655(2)—Failure to attach application and questions and answers to life policy, as required 
by statute, excluded them from contract and they were not admissible in evidence to 
show falsity of insured’s answers to application. First Texas Prudential Ins. Co. v. 
Smith. (Tex.) s 
655(2)—-Admitting evidence that insured was in apparent good health when nonmedical 
life policies were issued and up to last illness, held not error. Universal Life & 
Accident Ins. Co. v. Ledezma. (Tex.)............. 5 , ; 843 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
; eneral. ‘ ‘ . 

Gabe of tate certificate of insured certified to by city or local registrar held 
not admissible to show cause of death. Proof of insured’s death held properly excluded, 
where insurer’s agent filled in blank explaining cause of death, after beneficiary had 
signed proof. Universal Life & Accident Ins. Co. v. Ledezma. (Tex.) 

2). Suicide. 1 

659(2) 2 aa on life policy wherein insurer interposes defense of suicide and evidence 
is circumstantial. motive for suicide is relevant and material. In suit on life policy, 
wherein insurer interposed defense of suicide, testimony, disclosing general understanding 
in surrounding country that insured committed suicide held admissible. Bayles 
Jefferson Standard Life Ins. Co. (La.) 


659(2)—Record of bureau of vital statistics, based on certificate of attending Physician 
that deceased’s death was result of suicide, could not be changed to comply with subse- 
quent verdict of coroner’s jury finding homicide. Continental Casualty Co. v. Nash- 
ville & American Trust Co. et al. (Tenn.) ae: : " 

659(2)—-Evidence that insured after dropping to ground from balcony asked his son what 
had happened held inadmissible to show that death was due to somnambulism, instead 
of suicide, in action on accident policy. New Amsterdam Casualty Co. v. Breschini. 
(U. S$.) ‘ ee ; a a aigiate aah oad aie teeters SF eGMis 491 

659(2)-—In actions on life policies, writings signed by insured, missing for seven years, 

“dated shortly before his disappearance, giving directions regarding property and chil- 
dren’s future. held admissible under contention that insured | committed suicide on day " 
of disappearance. Travelers Ins. Co. v. Bancroft et al. (U. S.) 100 

’ 

s 

Sete tn Ae OS chain testimony as to cost of replacing building, held not 
error as against objection that explosion caused loss, where evidence sustained claim 
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that fire was cause of explosion and damage. Reeves et al. v. naaes Fire Ins. Co. 


of New a) (N. J.) 
§ 662. -——- NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). a general. 
662(1)—Where fire insurers defended on ground of insured’s failure to furnish proofs of 
loss, permitting insured to testify regarding conversation with insurers’ agent regarding 
proofs of loss following fire held not error. Lawson et al. v. Southern Fire Ins. Co. 
(Kans.) .. 
662(1)—Inventory made by insured’s assignee shortly after loss held admissible in action on 
fire policy at least to show that inventory had been made and delivered to company in 
compliance with policy conditions. Weiss v. Continental Ins. Co. (Mo.) : 
662(1)—In beneficiary’s suit on life policies based on waiver of premiums because of in- 
sured’s total and permanent disability, letter written by beneficiary’s attorney, after 
insured’s death, giving notice of disability, held admissible to show notice. State Life 
Ins. Co. v. Barnes. (Tex.) setae 
§ 664. — ESTOPPEL, OR WAIVER. 
664—Evidence respecting insurance agent’s knowledge that insured had syphilis held ad- 
missible as showing that insured made no false and fraudulent representations and that 
insurer did not rely on misrepresentations. National Life & Accident Ins. Co. v. 
Baker. (Ala.) 
Abstract of title to insured property which was furnished to fire insurer’s agent held 
admissible on questions of notice and estoppel. American Equitable Assur. Co. of New 
York v. Bailey. (Ala.) . 
664—Evidence that local attorney informed insurer that attorney had refused to pay 
burglary loss held admissible as tending to show authority to deny liability or sub- 
sequent ratification of denial, thereby waiving proofs of loss. Letter to insured from 
burglary insurer’s record agents in state purporting to speak for insurer regarding 
loss held admissible on question whether liability had been denied and proofs of loss 
thereby waived. Where burglary insurer’s agent’s letter to insured quoted letter written 
by local attorney on insurer’s letterhead denying liability, attorney’s letter held ad- 
missible on question of his authority to deny liability and thus waive proofs of loss. 
Insured’s counsel’s letter to insurer bearing insurer’s stamps of receipt held admissible 
in corroboration of other evidence regarding insurer's waiver of proofs of loss by 
refusing to pay claim. Paper signed by insurer’s general counsel transmitting corres- 
pondence with insured to local attorney held admissible on question whether local attor- 
ney was authorized to deny liability and thereby waive proofs of loss. Jackson & Co., 
Inc. v. Great American Indemnity Co. (Mass.) 

664—That insurer first obtained knowledge of reinstatement of policy after insured’s death 
held immaterial on question of its ratification of receipt of premiums on reinstatement. 
Rainey v. Metropolitan Life Ins. Co. (Mo.) 

664—In action on health and accident policy, insured’s testimony detailing conversation 
between him and general agent, whose countersignature was final act that consummated 
insurance contract, at time gag was taken, held ew admitted. Commercial 
Casualty Ins. Co. v. Hamrick. (Tex.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Plaintiff suing on life policy established prima facie case by introducing policy, 
proving insured’s death and that insurer knew thereof. eee Life Ins. Co. v. 
Usher. (Ala.) . ‘ os . 

665(1)—-Evidence sustained finding that fire policy sued on was in ‘full force and effect at 
time of fire and had not heen canceled pending re-writing thereof. United States Fire 
Ins. Co. v. Mitchell. (Ark.) en : 

665(1)-——In action by mortgagee on insurance policy, evidence did not show agreement that 
check from insurer payable to insured and mortgagee or bank which failed should be 
considered as payment of insurance. Union Central Life Ins. Co. v. Iowa Mutual Ins. 
Co. (Ta.) ‘ up : ; 1059 

665(1)—That beneficiary in life policy could neither read nor write anything beyond her 
signature held not to constitute of itself evidence of insurer’s fraud in obtaining release. 
Strong v. Boston Mut. Life Ins. Co. (Mass.) ‘ . 411 

665(1)—Proof of insured’s death and production of life policy makes prima facie case for 
beneficiary. Topinka v. Minnesota Mut. Life Ins. Co. (Minn.) ; 413 

665(1)—-Evidence held not to show that life insured was incompetent by reason of fatal 
illness when he made change of beneficiary. Papp v. Metropolitan Life Ins. Co. (N. J.)._1018 

665(1)—Evidence required finding that insured retained title and control of policy and 
right to change beneficiary though some premiums were _ by original enna 
Baley v. Prudential Ins. Co. of America. (N. Y.) 

665(1)—In action on fire policy, judgment for plaintiffs would not be reversed on com- 
plaint that much of evidence to sustain proof of loss was based on assumption. 
Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) 

665(1)—In action on mutual aid life insurance policy, evidence supported judgment for 
plaintiff. Hearne Local Mutual Aid Association v. Crutchfield. (Tex.) 

665(1)—In suit for insurance on automobile alleged to have been stolen from insured by 
third party after he canceled contract of purchase and returned automobile to insured, 
evidence did not show that automobile was left in third party’s possession. National 
Fire Ins. Co. v. Pfeifer et al. (Tex.) : 

(2). The contract. 

In suit on certificate of insurance issued to insured and group policy issued to his 
employer, insurance contract was established. though group policy was not proved where 
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certificate stated terms and conditons of group policy, and insured had no access to 
group policy. Sun Life Assur. Co. of Canada v. Coker. (Ark.) ; 
665(2)—In action on life policy, evidence showed that parties, by contract, notices, and 
course of dealing, made payment of premium by mail method to be used. Nelson v. 
National Guaranty Life Co. (Calif.) ela khan ais Sine Gs Sb eh anal Sr Rig oe 407 
665(2)—Evidence in beneficiary’s action on life insurance policy, issued to his cousin, held 
to show that words ‘‘and I’ between words “‘A representative of this company came to 
me” and “insured this man” in plaintiff’s letter to secretary of state were originally 
therein and that plaintiff caused issuance of policy. Evans v. Independent Nat. Life 
Ins. Co., Ine. (La.) Bab Gisia erick Giese Reiter eae ainda laden ware pererr cree 411 
665(2)—Insurer’s retention of premium after reduction of amount of fire policy did not 
alone justify construction thereof as giving extended insurance. Evidence of agent's 
endeavor to secure renewal and of insured’s inquiry concerning premium held insuf- 
ficient to warrant finding that fire policy was renewed. Masters v. tna Ins. Co. 3 
(Tex.) gee Se eta mataa 4 Svea Sattar Sea ein area ; setae ate toile ‘ 303 
(3). Avoidance and forfeiture. 
665(3)—-Insured’s admission that he told physician of cause of previous illness, which was 
unknown to him until after medical examination and delivery of health policy issued on 
application stating that he had had no previous illnesses, did not bar recovery thereon, 
but was merely circumstance for jury’s consideration on issue of fraud. Turner v. 
Pacific Mutual Life Ins. Co. of California. (Idaho.) oe ; 167 
665(3)—Conditions in conditional sale contract of automobile that check should be paid, 
and that contract should be accepted and purchased by finance company, held under 
evidence conditions subsequent, as regards right of recovery by buyer on seller’s lia- 
bility policy. Peterson v. Universal Automobile Ins. Co. (Ida.) .......... See 
665(3)—Evidence showed that insured, by delivering insured automobile to seller of air- 
plane who was to hold it as security for note representing unpaid balance on airplane, 
had changed his interest in automobile destroyed by fire within policy terminating 
insurer’s liability upon “change of interest” in automobile. Automobile Underwriters, 
Inc. v. White. (Ind.) = gael Vasa thas aia anh oe ae eae et tnt Gare yee 
665(3)—Evidence in action on automobile fire policy sustained finding that there was no 
retransfer of car by buyer’s transferee within policy provision for forfeiture on change 
of ownership. Smith et al. v. World Fire & Marine Ins. Co. (La.) ............. 349 
665(3)—-That insured motorist before trial informed insurer that motorist entered curve 
where automobile upset at about 42 miles per hour, and upon trial testified that speed 
was 45 miles per hour, held not to sustain defense that insured conspired with injured 
guest to defraud insurer. Donahue v. Peppard. (Minn.) : “i ; 351 
665(3)—Fraud held not proved in action on fire policy, where evidence concerned merely 
testimony on trial unrelated to fraudulent acts before trial. Halbreich v. Urbaine Fire 
Ins. Co. of Paris, France. (N. Y.) ; ‘ 137 
665(3)—Evidence that operation was performed on insured within two years before date of 
life policy held to establish breach of condition, rendering policy void if insured had 
within two years been attended by physician for any serious disease or complaint. 
Cinquino v. Metropolitan Life Ins. Co. (N. Y.) 265 
665(3)—Mailing of currency by insured’s father in envelope addressed to insurer and 
bearing father’s return address, with nothing to indicate what currency was for, and 
nothing else appearing, held insufficient to show payment of premium due on life 
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policy. McGee v. Continental Life Ins. Co. (N. C.) 74 
665(3)-——Doctor’s certificate that insured died of Bright’s disease on October 4th held not 

proof that insured had disease on or about August 31st when policy was issued. Bur 

den rests on life insurer to clearly prove that answer in application that insured had 

never consulted physician with reference to any ailment was willfully false. fraudulent! 

made materially induced issuance of policy and that agent had no knowledge of } 1 


fraud. Washington Fidelity National Ins. Co. v. Lacey (Ohio) 
665(3)—In_ action by insurer to cancel life policy for false representations concerning 
insured’s health, evidence showed that representations were made in good faith and to 
best of insured’s knowledge. Mutual Life Ins. Co. of New York v. Muckler. ‘(Ore.) 433 
665(3)—-Record held to establish that application for $4,000 life policy attached +t» $2,000 
policy subsequently issued related to such policy. Stein v. New York Life ins. Co. 
(Pa.) 586 


665(3)—Evidence held to support finding that insured did »ot violate co-operation clause of 
liability policy, where insured’s testimony was different from written statement insured 
gave to insurer before trial. Marley v. Bankers’ Indemiu:ty Ins. Co. (R. 1.) 508 

665(3)—Evidence in actions on fire policies held to suppcrt court’s finding that there was 
no change in ownership of insured property after policies were issued and that plaintiff 
was unconditional sole owner at time of loss. Alderman v. New York Underwriters’ 
Ins. Co. of New York. (S. D.) % . 


665(3)—Evidence held sufficient to support finding that insured automobile driver was not 
intoxicated and not transporting liquor at time of accident. In action against automobile 
owner and insurer for injuries in accident, evidence supported finding that there was no 
conspiracy or collusion to defraud insurer. Korte v. Lang. (S. D.) 361 
665(3)—Lack of occupancy of insured dwelling may be proved by circumstantial evidence. 
Hudson Ins. Co. v. McKnight et al. (Tex.) ... ae 1 ; 
665(3)—Evidence sustained verdict that insured was in good health and free from injury 
when health and accident policy was delivered. Commercial Casualty Ins. Co. v. Ham- 
rick, (Tex.) wee ' dix tie . 501 
665(3)—Fraud is never presumed, and insurer, claiming that answers in application were 
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fraudulent, has burden of showing facts constituting fraud by clear, convincing proof. 
New York Life Ins. Co. v. Kwetkauskas. (U. S.) . 

665(3)—In action by coal mining corporation on use and occupancy policies, evidence held 
insufficient to establish defense of false swearing in proofs of loss. Intentional false 
swearing in proofs of loss must be established by clear unequivocal and convincing 
evidence to warrant equity in decreeing forfeiture of policy. Fidelity-Phenix Fire Ins, 
Co. of New York et al. v. Benedict Coal Corporation. (U. S.) . 277 

665(3)—In suit on credit insurance policy, evidence held to support Cai that erroneous 
statement of gross sales in application did not affect assumption of risk. National Surety 
Co. v. Mutual Veneer Co. (U. S.) .1151 

665(3)-—-Evidence held not to sustain jury’s finding that false statement that life insurance 
applicant never had stomach ailment was not made to deceive insurer. Frozena_ v. 
Metropolitan Life Ins. Co. (Wis.) . 

665(3)—Evidence held to establish that insured, ‘when he ‘applied for accident policy, was 
bartender in speak-easy, not clerk in confectionery and soft drink parlor, as eee 
by him in application. Calligaro v. Midland Casualty Co. (Wisc.) 

(4). Loss and liability of insurer in general. 

665(4)—In action on fire policy, evidence showed theater roof damaged by fire could have 
been repaired without damage to seats from rain. Simon et al. v. Girard Fire & 
Marine Ins. Co. et al. (Ark.) 

665(4)—Evidence in action on fire policy sustained finding that insured did not burn 
tavern covered by policy. Miller v. Security Ins. Co. of New Haven, Conn. (Cary... 

665(4)—-In action on fire policy containing clause covering explosions, evidence held to 
show that damage to dwelling was due to explosion, as against contention that it was 
due to smoke of friendly fire. Sargent v. Mechanics’ Ins. Co. of Philadelphia. (Ta.) 

665(4)—As respects liability of insurer for loss from ocean carrier’s failure to keep re- 
frigerated fruit at_proper temperature, affirmative proof was necessary to show breach 
of carrier’s duty. Smith v. Switzerland Ins. Co. of Zurich, Switzerland. (N.Y.) . 

665(4)—Pleadings and evidence held to show that automobile, substituted by insured ‘ ‘Any- 
where For Hire’ carrier for car covered by liability policy, was sufficiently identified 
and used ing connection with motor vehicles operated by insured, as required by policy. 
Duffy v. Oregon Automobile Ins. Co. (Ore.) 357 

665(4)—In action on policy insuring against loss iby burglary of ‘safe by actual force and 
violence, evidence sustained verdict against insurer. Independence aw Co. v. 
Kell et al. (Tex.) 373 

6653(4)—Evidence in action on automobile ‘collision policy sustained finding as to cost of re- 
pairing wrecked automobile. American Indemnity Co. v. Jamison. (Tex.) .1147 

665(4)- Evidence held insufficient to show that trial court’s determination of coal mining 
company’s loss of profits as result of fire was excessive, in action on use and occupancy 
policies. Fidelity-Phenix Fire Ins. Co. of New York et al. v. Benedict —_ a * O97 
(U. S.) Seika praiiararne ae 

(5). —— Life and accident insurance, 

665(5)—Showing that insured died by unexplained external, violent means constitutes prima 
facie proof that injuries were “accidental,” within accident policy, since law will not 
presume iniuries were intentionally self-inflicted by insured. In action on accident 
clicy, evidence that insured, who died from lockjaw developed from blisters on 
frozen feet, after running out of gasoline remained in automobile in very cold weather 
to protect it from theft, held to preclude recovery for death from injury -esulting 
through “external, violent, and accidental means.” Inter-Ocean Casualty Co. v. Foster. 
(Ala.) i 

665(5)—-Inference that disability of ‘dis scharged employee to. gain employment existed prior 
to discharge, thus entitled him to recover under disability policy, cannot be indulged 
where employee performed his duties regularly until he was discharged. Equitable Life 
Assur. Soc. v. Garrett. (Ala.) : 

665(5)—-Evidence warranted finding insured was totally ‘disabled within disability clause of 
life policy. Guardian Life Ins. Co. v. Johnson. (Ark.) ; 

665(5)—Evidence warranted finding that insured was totally and permanently disabled 
hefore default in payment of policy premiums, notwithstanding insured worked at 
remunerative wage afterwards. Evidence that insured was unable to do all substantial 
acts necessary in conduct of any vocation in which he was fitted to engage in usual 
way without peril to his health held to show insured was “totally and permanently 
disabled” within policy. A®tna Life Ins. Co. v. Davis et al. (Ark.) : 

665(5)—In suit on group policy for disability, evidence held to sunnort finding that insured 
hecame disabled during insurance coverage. Sun Life Assur. Co. of Canada vy. Coker. 
(Ark.) ; eae ; 

665(5)—Testimony of physician who attended insured after accident, based on personal 
examination, held not conclusive on cause of death, where expert medical testimony, 
based on hypothetical questions, contradicted same. Dawson et al. v. Bankers’ Life Co. 
(Ta.) , , i k , 

665(5)-——Mere supposition that fatal disease resulted from accident will not support judg- 
ment for beneficiary under accident policies. Naticnal Life & Accident Ins. Co. v. 
Kend ul. (Ky.) 

665(5)—Verdict finding that insured, under life policy, was totally and permanently disabled 
within clause waiving payment of premiums, and requiring payment of disability bene- 
fits, held supported by evidence. Aétna Life Tns. Co. v. Wyant. (Ky.) 

665(5)—In action on accident policy, evidence showed injury relied on was received hefore 
nolicv was written. Hamilton v. National Life & Accident Ins. Co. (Ta.) 

665(5)—Insurer could not obtain relief on grourd that insured’s age was misstated where 
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insurer failed to establish amount payable at insured’s correct age. Taylor v. Unity 
ee ae ee eer ee Ne ere errs ee 


665(5)—Evidence of insured’s disability authorized recovery on accident policy up to date of 
suit. Melancon v. Provident Life & Accident Ins. Co. (La.) ....................-. 330 

665(5)—-Where there was no evidence to show that missing policy was different from 
duplicate providing for payment of one-fourth of amount otherwise due in case of 
death from tuberculosis before policy became incontestable, verdict for maximum amount 


was error where insured died from tuberculosis before policy became incontestable. 
Simmons v. Universal Life Ins. Co. (Mo.) set 


: , $07 
665(5)—Evidence sustained finding that insured was totally and permanently disabled within 


meaning of group life policy. Hamblin v. Equitable Life Assur. Soc. of the United 
States. (Nebr.) ; Fihay ore a ie hehe iat ain ae ae Pia opiate as te 
665(5)—-In action under accident policy for alleged death from ivy poisoning evidence held 
not to show causal connection between ivy poisoning and subsequent diseases con- 
tributing to, if not causing, death. Silva v. Peerless Casualty Co. (R. I.) ..... .. 183 
665(5)—Evidence sustained verdict that insured’s crippled leg was not in diseased and 
unsound condition at time of accident, and that crippled condition was neither sole nor 
contributing cause of its amputation. Commercial Casualty Ins. Co. v. Tamrick. (Tex.) 501 
665(5)—Evidence that truck driver was injured by being thrown out of truck, sustained 
finding that injury resulted through “external, violent, and accidental means” within 
accident policy, and that his subsequent death from acute septicaemia resulted from 
such injury. Billings v. Continental Life Ins. Co. (Utah) ................. : 274 
665(5)—Under evidence death resulting from takinz germ into system on food held not due 
a within accident policy. O’Brien + Massachusetts Bonding & Insurance Co. pom 
qv. S. : a Rareeed sist indole etree carta oe bat Saleen oi ia A ead amen ae eae Lian 
665(5)—-In action on double indemnity clause of life policy, reasonable inference of acci- 
dent arose on proof of death without additional evidence. Love v. New York Life 
Ins. Co. (U. S.) , coma Oma ees ; den Ve hacia 390 
665(5)—-In action on policy providing for double indemnity if 
was sustained in consequence of stroke of lightning evidence that simultaneously with 
vivid bolt of lightning ‘‘starting compensator” connected with power line exploded, in- 
juring insured established accident resulted in consequence of stroke of lightning. Wolfe 
v. Ohio State Life Ins. Co. (W. Va.) : 1046 
(6). Suicide. 
665 (6)—-Evidence held as matter of law to require finding that insured’s death resulted from 


suicide within provision of life policy denying recovery. Gem City Life Ins. Co. v. 
Stripling. (Ga.) 




























































































































































































; 4 Sage aha ‘ . 33 
665(6)—Where suicide is interposed as defense under life insurance policy, insurer has 
burden to establish defense with reasonable certainty, if proof consists of circumstantial 
evidence only. Evidence held to establish that insured committed suicide within one 
year from date of policy, precluding recovery thereunder except to extent of premiums 
paid, with interest. Bayles v. Jefferson Standard Life Ins. Co. (La.) 555 
665(6) 





Evidence sustained judgment for insured suing to reinstate life policy and recover 
on disability clause on ground that insurer fraudulently induced surrender of policy 


while insured was mentally incompetent. Mid-Continent Life Ins. Co. v. Sharrock. 
(Okla.) 


Pe ea erase 76 
665(6)—In suit on life policies allowing 


evidence supported verdict negativing suicide. Urian v. Equitable Life Assur. Society. 
(Pa.) 















































































































































; 89 
665(6)—In action on accident policy, evidence sustained finding that insured’s death was 
not accidental but suicidal by jumping from hotel window. Young v. Travelers Ins. 
& 18; 85 : baer 160 
665(6)—-In action on double indemnity clause of life policy, suicide need not be shown 
to he absolute certainty to overcome accidental death theory. In action on double  in- 
demnity clause of life policy, proof of motive is not required in establishing suicide. 
Tove v. New York Life Ins. Co. (U. S.) 3 390 
€65(6)—-Evidence held to show conclusively insured’s death by gas asphyxiation was suicidal. 
precluding recovery on double indemnity riders of life policies. Metropolitan Life Ins 
Co. v Smith et al. CO. Se) 1005 
(7). Proof and adjustment of loss. 
665(7)—-Question of mere delay in filing required proof of fire loss or waiver thereof will 
be determined in insured’s favor when reasonably possible. Bank of Oroville et al. v 
Minnesota Fire Ins. Co. (Cal.) 865 
665(7)—Evidence in suit on accident policy failed to establish that insurer’s payment for 
three months’ total disability was im full satisfaction for insured’s injuries. Melancon 
v. Provident Life & Accident Ins. Co. (La.) ... : ‘ ieee aint . 330 
665(7)—Evidence established that insurer claiming surplus proceeds of mortgage foreclosure 
as against mortgagor’s judgment creditor did rot waive nonliability as to mortgagor 
hased on mortgagor’s failure to present proof of loss within required time. Grangers’ 
Mutual Fire Ins. Co. of Frederick County v. Farmers’ National Bank of Annapolis. 
(Md.) ime eubauret te mien aah ; 132 
665(7)—In action on disability clause of life policy w 





yherein settlement in full was pleaded 
as defense, insurer held entitled under evidence to credit for payment which insured 


claimed as compensation for services. Machurek v. National Life Ins. Co. (Nebr.) 935 
665(7)-—Evidence sustained finding that compromise settlement made on life policy con- 


taining double indemnity provision was fraudulently procured by insurer. South- 
western National Life Ins. Co. v. Wampler. (Okla.) 


1245 
































82 











The Insurance Law Journal, Vol. 81 


665(7)—Uncontradicted evidence that insurer paid insured half of amount of fire policy 
for his interest in community property insured on his proof of loss, showing value 
thereof to exceed amount of insurance, supported finding that amount paid was value 
of his divorced wife’s interest. British Central Ins. Co., Ltd., of London, England 
v. Stamps et al. (Tex.) 

665(7)—Under evidence in 
machinery held realty within statute making policy liquidated demand if total loss 
occurs. Export Ins. Co. of New York v. Axe et al. (Tex.) 

(8). Estoppel or waiver. 

665(8)—-Evidence held to show that formal proofs of loss were not waived by fire insurer’s 
adjuster either expressly by denial of liability or by conduct relied on by insured to 
his injury. Ratz v. Firemen’s Ins. Co. (Mich.).. ea ei aie ae 

665(8)—-Burden rests on life insurer to clearly prove that answer in application that in- 
sured had never consulted physician with reference to any ailment was willfully false, 
fraudulently made, materially induced issuance of policy, and that agent had no knowledge 
of falsity or fraud. Washington Fidelity National Ins. Co. v. Lacey. (Ohio) nee 

665(8)—Evidence in suit on life policy held insufficient to establish that, though insured 
truthfully answered medical examination questions, insurer’s agent and medical examiner 
recorded false answers, and that insured signed application without opportunity to read 
it. Witness must be credible, and facts must be distinctly remembered and accurately 
stated, to estop insurer from insisting on breach of warranty or false representation 
in application for policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) : 

665(8)—Evidence held to support court’s finding that defendants denied liability on_ fire 
insurance policies on other grounds than insured’s failure to make formal proof of 
loss within time fixed, thereby waiving such proof. Evidence in action on fire insurance 
policy held to show that adjustment company’s representative, appearing at scene of 
fire and adjusting another loss for one of defendants without proof of loss, repre- 
sented defendants as adjuster. Alderman v. New York Underwriters’ Ins. Co. of 
New York. (S. D.) : ; 

665(8)-—Evidence that agent stated he wrote fire policy in name of insured because she was 
in possession of property and attending to mother’s affairs did not prove agent knew in- 
sured named was not sole owner. In order to set aside plain stipulation that fire policy 
was void if insured was not sole owner, evidence should be full and satisfactory that 
agent knew, when writing policy, that insured was not sole owner. Eureka Security 


148 


638 


1030 


Fire & Marine Ins. Co. v. De Ross. (Tex.) 1101 


665(8)--Evidence warranted jury’s finding of waiver of requirements of fire policy with 
respect to proof of loss. Home Ins. Co. of New York v. Sullivan Machinery Co. 
(Y, 'S3 : ae ray ; “. 

§ 666. AMOUNT OF RECOVERY. 

666—Ordinarily, where policy fixes method of computing loss, that method should be fol- 
lowed, and court should so instruct. Fidelit¢-Phenix Fire Ins. Co. of New York v. 
Henry et al. (Ky.) ; 

666——Insurer, under mortgage clause 
not exceeding amount payable under policy regardless of terms of agreement between 
mortgagee and mortgagor. Mortgagee, under mortgage clause in fire policies, held not 
entitled to recover from insurer attorney’s fees provided for in note, though total 
mortgage indebtedness was less than loss sustained, where attorney’s fees when added 
to amount of mortgage indebtedness exceeded loss sustained under policies. Superior 
Fire Ins. Co. v. Leal. (Tex.) 
Insurer, by questioning insured’s right to claim payment of monthly installments for 
disability as they accrued, did not reject policy in entirety and thus repudiate obligation 
under contract, as respects insured’s right to sue for payments covering his life 
expectancy. In action to recover disability insurance, demurrers and _ exceptions 
directed at portion of petition seeking disability insurance for future months, where 
insurer had questioned insured’s right to monthly payments. should be sustained. 
Wy!ll v. Pacific Mut. Life Ins. Co. of California. (TT. S.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)--Exclusion from jury’s consideration of issue whether group policy was canceled 
hefore disability. and whether insured paid premiums after cancellation, held error. 
Travelers Ins. Co. v. Tuck. (Ga.) ... ie ; j 

668(1)-—Evidence of insurer’s fraud, concealment, and lack of consideration in obtaining 
release from illiterate beneticiary to whom insurer returned premiums paid on life policy 
issued on application containing false statement that insured had never been in a 
hospital held insufficient for jury. Strong v. Boston Mut. Life Ins. Co. (Mass.) 

668(1)—Evidence held sufficient to authorize submission to jury of insurance company’s 
ee penalty for vexatious refusal to pay. Rainey v. Metropolitan Life Ins. 
0. o. esses evs es Ceenses eeeeorecs 

668(1)—Whether insurer had vexatiously delayed payment of insurance was for jury. 
Macan v. Missouri Mut Ass’n. (Mo.) 

668(1)—-In garnishment proceedings against insurer by pedestrian who had recovered judg- 
ment against husband driving service car causing injuries, whether wife was owner or 
operator of service car held for jury. Newhbill v. Unian Indemnity Co. (Mo.) 

668(1)—'Where life insurer’s defense was not that there was no lability but that liability 
was limited, refusal to sustain defendant’s demurrer at conclusion of evidence was not 
error. Simmons vy. Universal Life Ins. Co. (Mo.) 

668(1)—-Question of insurer’s vexatious refusal to pay amount due under fire policy, as 
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respects right to statutory penalty, held for jury under evidence. Weiss v. Continental asa 
RE a ee ee ee aed aie win cared es Bie 
668(1)—Evidence that loss of hand, when caught between refrigerator and wall of truck on 
which insured was riding, came within risk of casualty policy protecting insured against 
injury effected by accident to truck which has visible injury thereon of accident, held 3 
insufficient for jury. Kelley v. Life & Casualty Ins. Co. of Tennessee. (WN. C) ..... 
668(1)—In action on certificate under employee’s group life policy, evidence not satisfac- 
torily showing payment of premiums, delivery of policy, 3 months’ service by_insured, 
or death during continuance of policy held insufficient for jury. Carson v. Henrietta a 
Mills, Inc. et al. (N. C.) . niet nae sa shy ates witha "a ncaa eS ase ee 432 
668(1)—Whether insured met his death by being struck by vehicle propelled by gasoline, 
while riding bicycle on public highway, within terms of accident policy, held for jury. 
Colboch v. Independent Life Ins. Co. (N. C.).......--. Pe ot aaan ened OSs a 709 
668(1)—Whether insured had applied for loan during grace period to pay premiums on life 
policy and whether insurer elected to pay insured cash surrender value of policy on 
insured’s default so as to preclude extended insurance. from carrying policy past day 
of insured’s death, held for jury. Chakan v. Pennsylvania Mut. Life Ins. Co. (Pa.)... 
668(1)—Whether assured accepted check of insurer’s agent for return of fire policy pre- 
mium, believing that check was for cancellation to be effective after 5-day notice pro- 
vided for in policy, or whether he understood cancellation was to be effective at once 5 
held for trier of facts. Hanover Ins. Co. ot New York v. Stevenson. (Tex.) ....... 30 
668(1)—Return of execution unsatisfied raises presumption of insolvency under —_ 
authorizing action by judgment creditor against insurer upon insolvency or ban’ —— 
of assured, and, where not rebutted, authorized direction of verdict. Where sole proo 
of assured’s failure to co-operate with insurer was that he testified, that ee 
was not his employee, direction of judgment against insurer for judgment creditor o 
assured was proper, absent proof that assured testified falsely. Church v. American 
Casualty Co. (U. S.) ; ; sia ga hats ens rere eth 
(2). Agency. . 
668(2)—In action on life policies whether insurer’s district manager was authorized to 
refuse payment on ground insured was not in good health when policies issued held for 
jury. Metropolitan Life Ins. Co. v. Chambers. (Ala.) eae ; 7 
668(2)—-Whether insurance company’s soliciting agent who assisted insured in preparing 
disability, claim had apparent authority to waive further proofs of loss by denial of 
liability in company’s behalf held question for jury. Pagni v. New York Life Ins. Co. 


269 


340 


(Wash.) Ne : os 
(3). The contract in general. 23 

668(3)-—Whether fire insurance policy was for benefit of two parties as their interests 
should appear held jury question. American Equitable Assur. Co. of New York v. e 
Bailey. (Ala.) ; ae a aes ate (Sees Cuebanasnctenne tn seal geaimenmee ts Pe 

668(3)—To recover double indemnity under life policy, whether insured while playing 
baseball. received accidental injury when sliding into third base, and whether acci- 
dental injury was sole cause of death, held questions for jury. Dawson et 
Bankers’ Life Co. (Ta.) 


al. vw. 


39 
668(3)—Where fire policy was in writing and there was no contention that its terms were 
ambiguous. interpretation thereof was for court. Transcontinental Ins. Co. of New 
York v. Frazier et al. (Tex.) 466 
(4). Avoidance and forfeiture. 
668(4)—-Meaning of terms “vacant,” “unoccupied,” or “uninhabited” in fire policy is law 
question for court, but whether at time of fire building is ‘‘vacant,” “unoccupied,” 
or “uninhabited” is fact question for jury. Continental Ins. Co. of New York v. 
Dunning et al. (Ky.)....... becaclece a tetpitena aes at {Shae Soale cae . 626 
668(4)—Whether insured violated co-operation clause of liability policy is question of fact. 
Marley v. Bankers’ Indemnity Ins. Co. (R. I.) 5 ; 508 
668(4)—Whether dwelling was unoccupied for more than 30 days so that fire policy would 
be forfeited, held for jury. Hudson Ins. Co. v. McKnight et al. (Tex.) : 303 
668(4)—In action on fire policy, whether dwelling was unoccupied for more than 30 days 
preceding fire, where insured and wife were sleeping in another house, held for jury. 
Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) 3 466 
668 (4)—Whether bank’s records sufficiently complied with burglary policy requiring records 
to be kept so as to permit amount of loss to be accurately determined therefrom held 
for jury. National Surety Co. v. Earl Park State Bank. . 366 
(5). —— Title or interest in, possession of or incumbrance on, property. 
668(5)—Intention of grantor and grantee upon execution, delivery, and recording of deed 
and mortgage to insured premises as bearing upon cancellation of fire policy held for 
jury. Kiser v. Morton Farmers Mutual Ins. Assn. (Ia.) i 1062 
68(5)—Whether existence of chattel mortgage increases moral hazard under fire policy is 
fact question determinable from circumstances. Knowles v. Dixie Fire Ins. Co. (La.) 1066 
668(5)—-Right of trustee under trust deed covering insured 


property to recOver on fire 

policies making loss payable to trustee held for jury on conflicting evidence. Central 
Bank & Trust Co. et al. v. Carolina Ins. Co. (N. 657 

668(5)—Testimony regarding filling out of insured’s medical examination report should 
not go to jury to show insurer’s agent and medical examiner inserted false answers, 
unless such testimony is clear and satisfactory. Applebaum v. Empire State Life 
Assur. Soc. (Pa.) i jae pdieeeneeeRe a , ms 588 

. —— Fraud or misrepresentations in general. 
668(6)—-On issue of insured’s fraud in answers contained in application for life insurance, 
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jury were sole judges of what would constitute fraud of insured and of whether 
insured’s representations were material to risk. Federal Life Ins. Co. v. Relias. (Ind.) 
668(6)—Evidence admitted together with insurer’s rejected evidence held insufficient to sup- 
port judgment that insured fraudulently obtained life policy, hence exclusion of 
evidence was not prejudicial, and directed verdict for beneficiary was proper. Mutual 
Life & Accident Ass’n. of Frederick v. Moore. (Okla.) re ee oer 
668(6)—Whether crops were materially damaged before application for hail insurance as 
respected materiality of warranty that crops held had not been damaged by hail was 
issue of fact for jury. Rumbolz v. American Alliance Ins. Co. of New York. (S. D.) 
668(6)—In action on life policies, whether false answers in application were fraudulent 
held for jury; insurer not clearly showing that insured, who was illiterate, understood 
or even answered questions. New York Life Ins. Co. v. Kwetkauskas. (U. S.) 
(7). Health, condition, or habits of insured. 

668(7)-—Whether insured was in sound health when she applied for life policies and when 
policies were delivered held for jury. In action on life policies, question regarding 
insured’s misrepresentations in application regarding her attendance by physician held 
for jury. Metropolitan Life Ins. Co. vy. Chambers. (Ala.) pean tih eee eine 

668(7)—-In action on life policy, whether insured had nephritis before policy issued held 
for jury in view of scintilla rule. Metropolitan Life Ins. Co. v. Usher. (Ala.) : 

668(7)—Evidence as to existence of syphilis in insured and treatment therefor, and mis- 
representations respecting condition, did not warrant affirmative charge for insurer, 
nor vacation of verdict for plaintiff suing on life policy. National Life & Accident Ins. 
Co. v_ Baker. (Ala.) ; 

668(7)—Whether life policies were 
properly submitted to jury. Guardian Life Ins. Co. v. Johnson. (Ark.) ; 

668(7)—Whether insured’s statement in examination blank that he has slightly abnormal 
blood pressure and statements regarding previous medical attention and _ rejection for 
insurance and statements regarding health made in warranty of health blank constituted 
fraudulent representations held for jury. Getsinger v. Union Mutual Life Ins, Co. of 
lowe. 498) . <a. ‘ sete a ; Rie Wieneeg. . 2 

668(7)—That insured had on two occasions prior to Iffe policy application called upon 
physicians held insufficient to warrant submission to jury question whether insured 
representing she was in sound health had misrepresented her condition. McKinney 
et al. v. Liberty Life Ins. Co. of Illinois. (Mich.) 579 
668(7)—-Whether insured was in sound health when life policy was issued held for jury. 
Whether answer in application for life insurance, that insured had never consulted phy- 
sician with reference to any ailment, was willfully false, fraudulently made, materially in- 
duced issuance of policy. and whether agert had no knowledge of falsity or fraud, held 
for jury. Washington Fidelity National Ins. Co. vy. Lacey. (Ohio) : fic 1 eke 
668(7)—Whether insured was in sound health on date of industrial policy as required 
therein to authorize recovery on her death held, under evidence, for jury. Brelish v. 
Prudential Ins. Co. of America. (Pa.) .... 269 

668(7)—In action on life policy, whether insur 1 
delivered held for jury. First Texas Prudential Ins. Co. v. Smith. (Tex.) _ ita 

668(7)—Whether insured died from tuberculosis so as to preclude recovery on life policy, 
held for jury. Universal Life & Accident Ins. Co. v. Ledezma. (Tex.) 

(8). Payment of premiums, 

668(8)—-In suit on life policy, evidence of payment of premium to insurer or agent held 
insufficient for jury. American Standard Life Ins. Co. v. Tolliver. (Ala.) 

668(8)—In action on health policy, controversy whether employer’s paymaster paid insured’s 
premiums prior to date insured contracted pneumonia made issue for jury. Benefit 
Ass’n. Ry. Employees v. Bray. (Ala.) Chat : glen a paar 

668(8)-—-Undisputed evidence that life policy sued on had lapsed for nonpayment of 
annual premium before insured’s death and had never been reinstated, there being no 
evidence of waiver by insurer, required directed verdict for insurer. Metropolitan 
Life Ins. Co. v. Dekle (Ga.) 

(9). -—— Increase of risk. 

66819) Whether bre ich of representation, warranty. or condition increases “moral hazard,” 
thereby avoiding fire policy, held fact question determinable by particular circumstances. 
Godfrey v. Security Ins. Co. (La.) .... : 

668 (9) Whether insured described in accident policy as engaged in busines of “wholesale 
paper, stationery, and notions” and having “office and traveling duties only’ was, in 
taking charge of fireworks, engaged in more hazardous occupation, so as to reduce 
recovery for death when fireworks exploded and building burned, held for jury. 
Whether insured supervising handling and sale of fireworks, as officer of wholesale 
paper concern, was doing act habitually done as part of occupation held for jury in 
action on accident policy, where insurer claimed occupation was more hazardous than 
that classified in policy. General Accident, Fire & Life Assur. Corporation, Timited, 
of Perth, Scotland v. Brinn & Jensen Co. (U. S.) 

(10). Loss and liability of insurer in general. 

668(10)—-Testimony that pressure in boiler blew hole therein held sufficient for jury on 
question whether it constituted “explosion” within policy. Travelers Indemnity Co. 
v. B. & B. Ice & Coal Co. (Ky.) ; ‘ 

668(10)—-Where insurer defended action on fire policy on ground that loss was caused by 
explosion, whether fire caused explosion and damage held for jury. Reeves et al. v. 
Standard Fire Ins. Co. of New Jersey. (N. J.) 

668(10)--Insured’s right to recover on fire policy for damage by smoke and soot was 
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law question for court, where facts were undisputed. Solomon et al. v. United States 
Fire Ins. Co. of New York. (R. I.) Pee 4 y 

668(10)—Amount of expenses of mutual hail insurance association, where constituting 
about 20 per cent. of premium collections held insufficient alone to raise jury question 
of their necessity and propriety. Rosson v. Groom Mut. Hail Ass’n. (Tex.) 

(11). —— Life or accident insurance. 

668(11)—In action on accident policy, undisputed evidence that insured voluntarily ex- 
posed himself to death from freezing to protect automobile required affirmative charge 
for defendant. Inter-Ocean Casualty Co. v. Foster. (Ala.) . FSS ee : ee 

668(11)—Whether insured was permanently totally disabled within disability clause of life 
policy held question of fact. Evidence that insured, who was unable to use his leg 
after receiving knee injury, was permanently “totally disabled” within disability clause 
of life policy, held sufficient for jury. Pacific Mut. Life Ins. Co. of California v. 
Cotton. (Ala.) Se ree ert tee os Seteelt 4 

668(11)—-In action on accidental death provision of group life policy, evidence that 
insured’s death resulted from coming in contact with electric wire held sufficient to 
take case to jury at least under scintilla rule. Prudential Ins. Co. v. Calvin. (Ala.) 

668(11)—Generally, it is question for a jury tu determine whether insured is disabled, nature 
of disability, where it commenced and its duration, whether total and permanent or 
otherwise. Sun Life Assurance Co. of Canada v. Coker. (Ark.) eerie 

668(11)—In action on accident policy, whether insured fireman’s death resulted from_ fall 
at fire or from myocarditis, held for trial court. City of Cherokee et al. v. A®tna 
Fire Ins. Co. of Hartford, Conn. (Ta.) St Seiler 

668(11)—-Evidence held insufficient for jury on question whether cerebrospinal meningitis, 
resulting in death, was caused by accidental injury to head, as basis for recovery under 
accident policies. National Life & Accident Ins. Co. v. Kendall. (Ky.) Gane , 

668(11)—In action on industrial life policy, hospital records held admissible on issue of 
clause of insured’s death. Hospital records are prima facie evidence of facts recited 
therein, and are conclusive, unless contradicted or impeached. Reneficiary’s evidence 
contradicting hospital records which showed that insured’s death was within industrial 
life policy provision excepting from risk death from diseases of heart or kidney within 
year from date of policy held insufficient to raise issue for jury. Testimony that 
insured appeared in good health and was able to perform her duties as housemaid 
until she suffered automobile accident did not negative hospital records showing insured 
died of chronic diffuse glomerular nephritis and myocardial insufficiency, absent 
showing that one afflicted with such diseases appears in bad health or cannot perform 
housemaid’s work. Smith v. Missouri Ins. Co. (Mo.) xs ; 

668/11)—-Evidence held insufficient for jury in suit on accident policy, there being no eye- 
witnesses of insured’s fall and merely conjecture regarding cause. Wallace v. Standard 
Accident Ins. Co. of Detroit, Michigan. (U. S.) ; ; 

668(11)—Ewvidence of death by injury effected solely through accidental means within acci- 
dent policy held insufficient for jury, where dentist intentionally cut tissues to extract 
tooth, and infection followed. ‘Connecticut General Life Ins. Co. of Hartford, Conn. v. 
Allen. (U. S.) Sa Ae a tena Oe Tea de ene fee rte ‘ 

668(11)—-Whether insured was participating in moving and transporting dynamite caps with- 
n exception of policy insuring against accidental death held for jury. Whether insured 
ri goon truck containing dynamite cops at time of accident voluntarily and unneces- 
saril xposed himself to obvious risk of iniury within exception of policy insuring 

inst accidental death held for jury. Prinsen v. Travelers Protective Assu., of 

America, (UT. §.) 

668(11)—-That insured truck driver reached out of cab to steady or prevent coal chute 
from falling off or striking post and that his overcoat sleeve caught on chute, causing 
him to be pulled out of truck, did not entitle insurer to. directed verdict on_theory 
that insured’s fatal injuries were caused by other than “accidental means.” Billings 
v. Continental Life Ins. Co. (Utah) 

(12). ———- Suicide. 

668(12)---Whether insured committed suicide within terms of life policy is question of fact 
for judge or jury, determinable from all evidence. Bayles v. Jefferson Standard Life 
Ins. Co, (Ta.) 

668(12)--Where reasonable probabilities from evidence all point to suicide so as to leave 
no room for reasonable controversy. question should be decided by trial court as one of 
law. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

668(12)—-Whether insured’s death was accidental or suicidal held for jury. Metropolitan 
Life Ins. Co. v. Hogan. (U. S.) . ; ; ‘ ‘ ‘ i 

668(12)—-Where evidence as to whether insured’s death was accidental or suicidal was 
such that reasonable men might have drawn different conclusions, question was properly 
submitted to jury in action on accident policy excluding liability in event of suicide. 
Fidelity & Casualty Co. of New York v. Pittenger. (U. S.) 

668(12)—In action on double indemnity clause of life policy, inference that gunshot wound 
causing insured’s death was intentionally self-inflicted held to be only reasonable infer- 
ence from evidence, rendering directed verdict for insurer proper. Love v. New York 
Life Ins. Co. (U. S.) wave vee 

668(12)—Evidence, in action on accident policy, held insufficient to make issue for jury 
whether insured’s death from jumping or dropping from balcony of hospital was con- 








tributed to by somnambulism. New Amsterdam Casualty Co. v. Breschini. (U. S.) 
668(12)—-In actions on life policies, evidence that insured, missing for seven years, commit- 
suicide held sufficient for jury. Travelers Ins. Co. v. Bancroft et al. (U. S.) 
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(13.) Amount or extent of loss. 

668(13)—-Where evidence as to insured’s alleged total disability was conflicting, question 
was for jury. Atna Life Ins. Co. v. Copeland. (Ala.) | a 

668 (13)—In action on group policy by coppersmith’s helper, instruction that though plain- 
tiff lost his eye entirely, impairing efficiency in pursuit of occupation, it did not follow 
that “such partial disability” entitled him to recover, held erroneous as invading jury’s 
province. In action on group policy by coppersmith’s helper, whether loss of eye con- 
stituted total and permanent or partial disbaility held for jury. Holmes v. Metropolitan 
Life Ins. Co. (Ark.) 3 

668(13)—Generally, it is question for jury to determine whether insured is disabled. nature 
of disability, where it commenced and its duration, whether total and permanent or 
otherwise. Sun Life Assur. Co. of Canada v. Coker. (Ark.) 

668(13)—In action to recover double indemnity under life policy, whether internal injuries 
allegedly sustained when insured, while playing baseball, slid into base, resulted from 
“accidental means” held question for jury. Dawson et al. v. Bankers Life Co. (Ia.) 

668(13)--Whether accidental injury to insured’s thumb and index finger resulted in loss of 
their beneficial use held for jury. Noel v. Continental Casualty Co. (Kan.) ~ 

668(13)- Whether insured’s disability resulting from illness was total or such as confined 
him continuously “within doors” within meaning of health provision of policy, held 
for jury. Republic Life & Accident Ins. Co. of Louisville, et al. v. Gambrell. (Ky.) 

668(13)—Whether insured’s disabilities wholly prevent him from pursuing occupation for 
remuneration or profit within disability clause of life policy is ordinarily question for 
jury. Thigpen v. Jefferson Standard Life Ins. Co. (N. c.) se 5.8% 

668(13)—-Whether automobile collision causing insured’s death was intentionally brought 
about by insured or was “accidental”? within double indemnity provision of life policy 
held for jury. Prudential Ins. Co. of America v. Tidwell. (Okla.) ae ; 

668(13)—-As respects prorating, whether there existed doubled insurance on property held 
question of law. Miller v. Home Ins. Co. (Pa.) Lett ieecan z 

668(13)—-In action on disability policy. whether condition of insured was such as to consti- 
tute permanent total disability held for jury. In action on disability policy, whether in- 
sured cler’ of court who was adjudged insane. but continued to act as clerk. was per- 
manently disabled, and whether he was incapable of furnishing proof of such disability. 
and whether beneficiary gave notice with reasonable promptness, held for jury. Cald- 
well v. Volunteer State Life Ins. Co. (S. C.) : 1034 

668(13)—Court had no authority to withdraw from jury issue whether building was total 
loss and make findings thereon favorable to insured unless issue was conclusively 
established. In an action on fire policy covering dwelling, whether dwelling was total 
loss held for jury. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) 466 

668(13)—Evidence held insufficient to show as matter of law that death of insured 
occurring when fireworks in building exploded and building burned, was result of 
“burning of building,” within double indemnity provision of accident policy. General 
Accident. Fire & Wife Assur. Corporation, Limited, of Perth, Scotland v. Brinn & 
Jensen Co. (U. S.) . 


(14). Notice, proof, and adjustment of loss. 
668(14)—-In suit on life policy for disability, whether letter notifying insurer of disability 
reached insurer held for jury. Provident Life & Accident Co. of Chattanooga. Tenn. 
v. Grabiel. (Ark.) ae , eGikies 5 : : ~ = 
668(14)—Jury question may exist as to whether notice of accident to liability insurer was 
served within a reasonable time. though facts are undisputed. Gifford v. New Amster- 
dam Casualty Co. (Ta.) : : 
668(14)-—Evidence held sufficient to raise fact issue as to compliance, or excuse for non 
compliance, with policy condition that accident insurer should have opportunity to he 
present at autopsy performed with consent of family: hence recovery was precluded. 
Sheehan v. Commercial Travelers Mutual Accident Ass’n. (Ta.) 929 
668(14)—Evidence held insufficient to take to jury question whether proper proof was fur- 
nished insurer as to authorize recovery of total and permanent disability benefits under 
group policy. Ammons v. Equitable Life Assur. Society of United States. (N.C.) 822 
668(14)—-In action on disability policy, whether insured clerk of court who was adjudged in- 
sene. but continued to act as clerk. was permanently disabled, and whether he was in- 
capable of furnishing proof of such disability. and whether beneficiary gave notice with 
reasonable promptness, held for iury. Caldwell v. Volunteer State Life Ins. Co. (Ohio) 
668(14)--In action on fire policy in which insurer claimed fraud in presentation of claim. 
question of fraud held for jury. Williams et al. v. Southern Mut. Ins. Co. of 
Lancaster County. Pa.) : 660 
668(14)-—-Whether bank suing on burglary policy made timely presentation of proof of 
loss held for jury. In bank’s action on burglary policy, question of insurer’s waiver 
of proof of loss requirement within 60 days held for jury. National Surety Co. v. 
Farl Park State Bank. (U. S.) SS a 
(15). Estoppel or waiver. 
668(15)—In action on life policy, whether insured was Iulled into belief that tender of 
health certificate and premium note was accepted as effectual reinstatement conditioned 
on payment of note at maturity unless he died before, and whether insured died before 
maturity, held for jury, rendering refusal of affirmative charge proper. Protective Life 
Ins. Co. v. Green. (Ala.) AO ; : ‘ ; 396 
668(15)—-Oral evidence that insured told truth to insurer’s agent or medical examiner, 
failing to record correct answers in application for policy, presented question for jury. 
Whether insured was estopped to assert truth of his negative answer to question in 
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application for health policy as to previous illnesses by retention of policy, with 
attached application, after learning of incorrect answers recorded by insurer’s medical 
examiner, without notifying insurer, held for jury. Turner v. Pacific Mutual Life 
ee ee ee er ee eee 
668(15)—That accident insurer, after receiving proofs ‘of loss and considering that autopsy 
had been held without notice to insurer, rejected claim because death was not caused 
by accidental means, held, under circumstances, insufficient to raise fact issue as to 
whether insurer waived, or was estopped to insist upon, defense of noncompliance with 
policy condition that insurer should have opportunity to be present at autopsy. Sheehan 
v. Commercial Travelers Mutual Accident Assn. (ILa.) 
668(15)—-Whether insurer’s agent wrote application for life policy without making inquiry 
of applicant or whether questions were asked of applicant held for jury. Hafner et al. 
v. Prudential Ins. Co. of America. Coe ee a ees oe eee 
668(15)—Whether insured waived life policy provision making proof of insured’s good health 
condition to reinstating policy held question for jury under evidence of insurer’s 
retention of premiums. Jury could find that insurer’s tender, after commencement of 
suit, of premiums paid when policy was reinstated without application therefor, was not 
made within reasonable time; statute relative to insurer’s tender under defense of 
misrepresentation being inapplicable. Rainey v. Metropolitan Life Ins. Co. (Mo.) 
668(15)—Whether life insurer waived defense of applicant’s answer in application because 
of physician’s knowledge of true facts respecting applicant’s condition held for jury. 
Brummer v. National Life & Accident Ins. Co. (Mo.) ........ 
668(15)—Insurance solicitor’s certificate that insured was first-class risk at time when she 
was mostly confined to bed under physician’s care held sufficient to take solicitor’s 
knowledge of insured’s condition to jury. Macan v. Missouri Mut. Ass’n. (Mo.) 
668(15)—Evidence tending to show that insurer at all times took position that fire was 
incendiary, and that insurer was not bound to pay anything on policy, held sufficient, 
on conflicting facts, to take to jury question of insurer’s waiver of right to examine 
insured and their papers and records. Weiss v. Continental Ins. Co. (Mo.) 
668(15)—-Whether answer in application for life insurance. that insured had never consulted 
physician with reference to any ailment, was willfully false, fraudulently made, materially 
induced issuance of policy, and whether agent had no’ knowledge of falsity or fraud, 
held for jury. Washington Fidelity National Ins. Co. v. Lacey. (Ohio) 
668(15)—-Whether insured under automobile fire and theft policy told insurer’s agent that 
_ owed automobile seller specified amount on purchase price held for jury. Zaffuto 
. Northern Ins. Co. of New York. (Pa.) 
668(15 )—In action on fire policy, evidence that insurer waived provision that action should 
be started within twelve months after fire held insufficient to raise jury sneees, Collins 
v. Home Ins. Co. of New York. (Pa.) 
668(15)—In action on fire policy, question of waiver of polic —— as to proofs 
of loss held for jury. Hartford Fire Ins. Co. v. Kiser.  s 
668(15)—In action on disability clause of life policy, akin neha Dac to take to 
jury question whether insurer waived provision that premiums should not cease until 
approval of proof of disability and that benefit payments should begin only after receipt 
of such proof, nor was evidence sufficient to show estoppel. Orr v. Mutual _ Ins. 
Co. of New York. (U. S.) ; anne : 
$ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—In action by buyer of automobile on installment plan, to recover under fire and 
theft policy in which he was not named as insured, instructions on circumstances en- 
titling buyer to recover held not erroneous as not being warranted by evidence. 
Elliott v. Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) 
(4). Avoidance and forfeiture. . 
669(4)—In suit against insurer on judgment against insured, requested charge that insured 
violated terms of liability policy by not forwarding summons directly to insurer and 
in employing personal attorney, constituting breach of condition precedent, was properly 
denied under facts. Peters v. Sturmer et al. (Mich.) 
7). ——- Health, or conditions or habits of insured. 
669(7)-—Charge that if insured had nephritis when life policy issued, verdict should be for 
insurer, held properly refused as not predicating finding that insured had nephritis upon 
evidence. Metropolitan Life Ins. Cd. v. Usher. (Ala.) 
(8). -——~— Payment of premiums. 
669(8)—Tnstruction that plaintiff must show that insured was “reasonably” incapable of 
notifying insurer of disability as reauired hy life policy sued on to waive premiums 
held erroneous. Atlantic Life Ins. Co. v. Swann. (Va.) 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—-Instruction that. if insurer knew of falsity of insured’s answer that she had not 
had operation and did not tender back premium within reasonable time, it would be 
hound by policy, was proper where previous insurance had been obtained upon physical 
examination and scar on abdomen showed an operation. Federal Life Ins. Co. v. 
Relias. (Ind.) eaten a ss = 
669(9)—-Instruction submitting whether fire insurance adjuster sent letter asking for 
sworn estimate of cost of replacing burned building, and whether sending letter waivec 
forfeiture of policy through failure to notify insurer of foreclosure of security dee 
as policy required held not error. Philadelphia Fire & Marine Ins. Co. v. Burroughs. 
(Ga.) 
(10). Woss of property or indemnity and cause thereof 
669(10)-—-Amendment of offered instruction to find for plaintiff in action on automobile 


1251 


1030 


1083 


167 


253 


419 


424 


893 








970 


275 


385 


348 


731 


15 


109 


244 


The Insurance Law Journal, Vol. 81 


liability insurance policy, if driver was operating automobile with insured’s express 
or implied permission when plaintiff was injured, by adding words, “‘unless * * * she 
was being carried for pay or some other consideration,” held not error. Instructions 
to find for defendant in action on automobile liability insurance policy, if plaintiff 
promised to pay driver of insured’s automobile for taking her on certain trip, or he 
was carrying her for consideration at time of accident, held not erroneous. Cartos 
v. Hartford Accident & Indemnity Co. (Va.) 
(11). Death of or injury to person insured and cause thereof. 

669(11)—In action on accidental death benefits provision of group life policy, insurer's 
requested instruction that there was no evidence of visible contusion or wound, and 
that jury should find for insurer, held properly refused, under evidence. Prudential 
Ins. Co. v. Calvin. (Ala.) marae ec araee 

669(11)—-Instruction that insured’s injury was within accident policy covering injuries from 
“explosion of automobile” if gasoline sent to cylinder in starting automobile started 
explosion causing emission of hot water, which struck insured from radiator, held proper. 
In action on accident policy covering loss of eye, defined as “irrecoverable loss of 
entire sight of eye,” instruction that loss of eye means entire loss of practical purposes 
held error requiring new trial. Bolich v. Provident Life & Accident Ins. Co. (N.C.) 

669(11)—-In action on accident policy, instruction to effect that suicide must be proven by 
clear and convincing proof held properly refused. McCredie v. Commercial Casualty 
Ins. Co. (Ore.) Aide cee eal er aye sea 3 a ; ; 

669(11)- Instructions on burden of proof as to suicide and upon presumption of accident 

held inapplicable in action on accident policy, where insured’s death was fully explained 
- — from fall from balcony. New Amsterdam Casualty Co. v. Breschini. 

(12). Extent of loss and liability cf insurer. 

669(12)—-Where hail policy provided that tobacco leaves should be considered totally or 
partially destroyed according to number of punctures of certain size. instruction author- 
izing recovery as for total destruction of leaf where leaf was destroyed by fewer 
punctures held not erroneous, since covering situation not covered by policy. Fidelity- 
Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) Res 

669(12)—-In action on valued fire policy, instruction household goods were presumed to be 
worth amount insured for held not erroneous as telling jury household goods exclusive 
of personal effects were worth amount for which property was insured. Wolpers v. 
Globe & Rutgers Fire Ins. Co. (Mo.) un 

669(12)—Instruction that plaintiff was entitled to recover for “‘total disability,” if he was 
prevented from performing any business relating to his occupation, was error, where 
policy required prevention from engaging in any occupation or performing any work 
for compensation of financial value. Nickolopulos v. Equitable Life Assur. Soc. of the 
United States. (N. J.) eS ee 

669(12)—Instruction that if insured had not theretofore been subject to heart attack at 
time of automobile accident, and was not aware of his condition, it would not be a 
bodily infirmity or disease within policy excluding double indemnity for death resulting 
from disease, held prejudicial error under evidence, as excluding heart attack «as 
cause of insured’s death. New York Life Ins. Co. v. Doerksen. (U. S.) 

669(12)—In action on double indemnity clause of policy, instruction that. if insured 
inadvertently and involuntarily drove automobile upon left-hand side of road. he ‘ 
not guilty of violation of law in so doing, held erroneous. In action on double 
indemnity clause of policy, refusing to instruct fully on defendant's theory of case as 
to death resulting from bodily or mental infirmity or disease held. error. Mutual Life 
Ins. Co. of New York v. Grimsley. (Va.) 

(13). Notice. proofs, and adjustment of loss. j . 

669(13)——Instruction regarding insured’s misrepresentation in proof of loss which would 
defeat right to recover held properly refused. Miller v. Great American Ins. Co. of 
New York. (Mo) hae ++ 

§ 67 VERDICT AND FINDINGS 

670—In action on fire policy, where there was evidence raising issue that fart of loss 
was caused by explosion which preceded fire, and policy excepted loss from explosion, 
entering judgment for insured without jury finding as to extent of loss proximately 
caused by fire alone held reversible error. American Ins. Co. of Newark. N. J. 
v. Maddox. (Tex.) 

§ 672. JUDGMENT. 

672-- Where accident policy provided for monthly indemnity during period injury wholly and 
continuously disabled insured, unconditional judgment for all indemnity installments 
for total disability was modified to cover period total disability continued. Melancon 
v. Provident Life & Accident Ins. Co. (La.) ; ae : 

672—Judgment denying recovery on life policy because of insured’s misrepresentations 
should provide for repayment of premiums which insurer tendered. Mischler v. New 
York Life Ins. Co. (N. Y.) : 

XIX. Reinsurance. 

§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 

679—-Insured may recover from reinsurer only where language of policy itself indicates 
intent of reinsurer to become directly liable. Judgment creditor of insured, under 


automobile liability policy, hetd not entitled to maintain action directly against rein- 
surer, notwithstanding insured and insurer’s insolvency. That insured relied on rein- 
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surance agreement in taking out automobile liability policy held not to entitle judgment 
creditor of insured to maintain action directly against remsurer. Greenman vy. General 
Reinsurance Corporation. (N. Y.) .. tia arora eee ea - pe! : 

§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. 

682 -Reinsured’s insolvency did not breach reinsurance compact imposing no obligation on 
reinsured to write insurance as regards reinsured’s right to recover from reinsurer 
accrued unpaid losses and also unearned premiums on canceled policies. Reinsured’s 
liability on policies having ceased because of insolvency adjudication, reinsurer was 
no longer liable thereon, and hence, in view of reinsurance contract, was. obligated 
to return unearned premiums to reinsured. North River Ins. Co. v. Walker. (U. S.) 776 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Burden was on beneficiary to prove that liability of company issuing life policy had 
been assumed by defendant company. Evidence that defendant life insurance company 
had assumed policies issued by another company held insufficient for jury. American 
Standard Life Ins. Co. v. Tolliver. (Ala.) ; ‘ : 13 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Incorporated fraternal organization and persons dealing with it are controlled by 
special laws governing such fraternal organizations. General insurance statutes are not 
applicable to fraternal benefit associations. Jones v. International Order of Twelve of 
Peed and Daughters of Tabor for the Grand Temple and Tabernacle of Louisiana. 
CEA. co's far ie Nats ate Dad a.stwieG aecereamore aea'ee bes ; ae 

§ 695. OFFICERS AND AGENTS. 

695---Court will not permit insurance company, or fraternal insurance organization to exon- 

for its agent's acts by contract. McDonnell v. Local, Union No. 

Workers of North America. “(Wash.) 1043 


354 


410 


erate itself from liability 
81 of Amalgamated Meat Cutters and Butcher 
(B) THE CONTRACT tN GENERAL. 
§ 713. APPLICATION AND ACCEPTANCE. 
713—-Whether insured had personally signed application for life insurance in mutual asso- 
ciation was immaterial, where association did not back membership fee nor claim 
that insured did not give answers in application, and beneficiary made out prima facie 
case of liability. Mutual Protective Assn. of Texas v. Woods. (Tex.) 5 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. — EXISTING PROVISIONS. ae Se 
718--Rights of claimant in benefit certificate are determined by provisions of certificate, 
by-laws of fraternal benefit society, and statute under which society is organized. By- 
laws, of fraternal benefit society are part of benefit certificate and will be enforced 
unless clearly against public policy or unreasonable. Ginsberg v. Butler et al. (Cal.) 28 
$ 7. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessment. 
719(3)—Change in fraternal benefit society by-laws avoiding provision of certificate making 
holder thereof nonassessable after reaching 70 held not breach of contract. Pipkin v. 
Order of Railway Conductors of America. (Ga.) ; 3 243 
719(3)—-Insured’s contract right under by-law in force when benefit certificate was issued to 
pay only half of assessments after total, permanent disability, could not be impaired 
or destroyed by subsequent by-law. Dawson v. Knights of the Maccabees of the World. 
(Mo.) ewe areca se eit GP ce 2 
719(3)—Member’s right to recover old-age endowment and excess premiums held controlled 
by by-laws existing when certificate of membership in fraternal society was issued, not 
by amended by-laws. ‘Traughber v. Knights of Maccabees of the World. (Mo.) 57 
(4). Changing amount of benefits. 
719(4)—-Member’s right to recover old-age endowment and excess premiums held controlled 
by by-laws existing when certificate of membership in fraternal society was 1ssued, and 
by amended by-laws. Traughber v. Knights of Maccabees of the World. (Mo.) 57 
719(4)-—Mutual Life Insurance association could not, after insured’s death, divide his class 
into 11 subdivisions and discharge its obligation under certificate by association of only 
one subdivision for its pro rata share of death claims chargeable against original 
class. Mutual Protective Ass’n. of Texas v. Woods. (Tex.) 99 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY 
(6). Statement as to medical attendance. 
723(6)-—That untrue warranties relative to insured’s medical history in applicati . 
policy had nothing to do with fatal automobile accident held neuen wa ae 
insurer’s liability. Royal Neighbors of America v. Tate. (Ark.) : a 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentations, breach of warranty, or fraud. 
724(2)—Insurer was estopped from setting up defense of fraud or negligence on part of 
insured in answering application questions for benefit certificate. where such fraud or 
negligence was on part of insurer's agent. Weiss v. Policy Holders’ Life Ins. Assn 


99 


56 


(Cal.) : ‘ a iia 
785 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Fraternal insurance company’s policies like other policies, should be construed most 
strongly against insurer. If policy is capable of two constructions, construction avoid- 
ing forfeiture rather than one resulting in forfeiture must be adopted. United Order 
of Good Samaritans v. Reavis. (Ark.) . 23 
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726—-Provisions in fraternal insurance policy will be given reasonable construction, con- 
sistent with fairness, and with view to avoiding forfeiture, if terms permit it. Brinton 
y. (Grend: Hedge; A, O10. WTO ogni s 3. Saanmccinas kes ae meus caemasegee en 
-Provision in certificate that mutual life insurance association should be required to 
pay beneficiary $1 for each member contributing to settlement of claim not exceeding 
$1,000 held not defeated by provision inhibiting judgment against association. Ambigui- 
ties in insurance contracts are construed most favorably to insured. Mutual Protective 
Raion. -OF Temes vi Wards. TVS): ores tip chase ck saw aeheek see bons ei tects 
726—Word “eyewitness,” within clause in constitution ard by-laws of fraternal benefit 
society, should receive liberal interpretation. “Eyewitness” clause in constitution and 
by-laws of fraternal benefit society, incorporated in certificate of membership, should be 
given rational meaning. Wertheimer v. Travelers’ Protective Ass’n of America. (U. S.) 
§ 728. —— IN GENERAL. S ; 
728 —Notice by assignee of fraternal policy to insurer’s financial secretary who was insurer's 
only representative in city when transaction took place, held notice to insurer of assign- 
ment. Sovereign Camp W. O. W. v. Gordon (Tex.) ...........-ss000- ; ‘ ‘ 
(C) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID... ; 

743—Disability benefit certificate held not new contract rescinding or superseding insured’s 
obligation under original certificate to pay only half of assessments after total, permanent 
disability. Dawson v. Knights of the Maccabees of the World. (Mo.) ............ 

743—In action against fraternal order to recover all premiums paid because of defendant’s 
breach of contract by wrongfully suspending plaintiff for alleged failure to pay certain 
assessment in time, question whether plaintiff paid such assessment timely held for 
jury under evidence. Fisher v. Modern Woodmen of America. (Mo.) ...... vase 

(DW) FORFEITURE OR SUSPENSION. 

§ 749. NONPAYMENT OF DUES OR ASSESSMENT. 

749--Fraternal insurance certificate void under contract, may be reinstated if facts invalidat- 
ing it are known to local camp’s officer collecting subsequent dues transmitted to and re- 
tained by home office. McDonnell v. Local Union No. 81 Amalgated Meat Cutters and 
Butcher Workers of North America (Wash.) Rest ohAccd Sat eee 

§ 750. ——- DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—-Where substituted life certificate issued February 27, 1930, provided that nonforfeiture 
values should be computed as of February 1, 1924, further provision that certificates 
were conditioned on 36 monthly payments held not to change specified anterior dating 
for such computation. Where nonforfeiture values under life certificate automatically 
extended insurance beyond time for which insured was in default insurer was liable 
on certificate. Sovereign Camp, W. O. W. v. Batty. (Ala.).. Bette ore fates 

750-—In suit on life policy in fraternal mutual benefit organization, under terms of policy, 
constitution and laws of organization, policy held not to have lapsed for nonpayment 
of dues. Ellis v. Modern Mosaic Templars of Louisiana. (La.) Rais ses 

§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 

FEITURE. 
(2). Person to whom payment may be made. 

753(2)-——-Clerk of local lodge authorized by fraternal insurance company to collect premiums 
is thereby constituted company’s agent, notwithstanding constitution, by-laws, or policy 
may provide that clerk shall be insured’s agent, and hence payment to clerk is payment 
to company. United Order of Good Samaritans v. Reavis. (Ark.) ... i): 

§ 755. ESTOPPEL OR WATVER AFFECTING RIGHT OF FORFEITURE. 

(1). In general. 

755(1)-—-That trade unions with sickness and death benefits were not engaged in insurance 
for profit did not exempt them from waiving by-laws requiring prompt payment of dues 
bv acceptance of dues past due. Bauer v. Beauty Culturist and Barbers’ Union, Local. 
(Mo.) : 


726 


(3). Demand, acceptance, and retention of assessments. 
755(3)—Trade unions with sickness and death benefits could not retain dues paid and then 
assert that member was not in good standing, so as to defeat claim for beneficiary for 
death benefits. Bauer vy. Beauty Culturist and Barbers’ Union, Local. (Mo.) 
755(3)—Only where fraternal socicty’s acceptance of delinquent premium is unqualified or 
unconditional is there as matter of law effective waiver of forfeiture, because of delin- 
quency. The Praetorians v. Krusz. (Tex.) . eae ee é Xe 
755(3)—Collection of dues by local officer of fraternal insurance association, with knowl- 
edge of facts working forfeiture of certificate whether before or after insured’s death. 
waives right to declare forfeiture. Acceptance of dues by officer of local union after 
insured’s death. with knowledge of latter’s delinquency waived right to forfeit benefit 
certificate, though he volunteered to take up subscription for beneficiary among local 
members. McDonnell v. Local Union No. 81 of Amalgated Meat Cutters and Butcher 
Workers of North America. (Wash.) ated Ciel a8 
(4). Custom and course of dealing. 
755(4)—Trade unions with sickness and death benefits which accepted dues after they were 
due waived provision of by-laws requiring prompt payment, and providing that accept- 
ance of delinquent dues should be to enable member to reinstate himself. Bauer v. 
Reauty Culturist and Barbers’ Union, Local. (Mo.) eects . 
(5). Effect of provisions as to reinstatements. 
55(5)--Insured could not be reinstated unless insurer had knowledge of facts constituting 
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forfeiture of life policy and unequivocally recognized continuance of policy. That local 
secretary accepted dues imecident to reinstatement application and local lodge. recog- 
nized reinstatement of insured who forfeited life policy for failure to pay dyes held not 
to constitute unequivocal waiver ot forfeiture by grand lodge, which knew o forfeiture 
but declined to issue policy upon reinstatement ‘application which provided that new_pol- 
icy must be delivered before liability attached. Grand United Order of Odd Fellows 
v. Jones. (Tex.) .. 3 ; 

§ 758. REINSTATEMENT. 

§ 761. ——- HEALTH AND CONDITION OF INSURED. 

761—National executive committee of fraternal beneficiary association held bound to com- 
municate to suspended member character of proof required before reinstatement. Pay- 
ment of dues and assessments in arrears reinstated suspended fraternal beneficiary 
association member not notified of executive committee’s requirement of health cer- 
tificate. Fraternal beneficiary association’s by-law concerning reinstatement of members 
suspended over 60 days held not to contemplate health certificate. Suspended member 
of fraternal beneficiary association was not required to take notice of national execu- 
tive committee’s requirements of health certificate before reinstatement, where not 
= * thereof because of local officer’s negligence. Security Ben. Assn. v. Woods. 
PRET ch oka Maks ab a aad ce ene eee Baca as ae ers jah oneal es 

§ 763. - WAIVER OF OBJECTIONS. 

763—Fraternal benefit association retaining delinquent premiums for some months after re- 
ceiving proof of death waived provisions of by-laws respecting reinstatement. Modern 
Woodmen of America v. Harper. OR. sites hohe Ree ie na sino oR ORR ROR 

763—Acceptanee by fraternal society’s local agent of delinquent premiums without inquiry 
as to insured’s health and without requiring health certificate held conditional as recited 
in receipt and did not reinstate policy. The Praetorians v. Krusz. (Tex.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
769. ——- IN GENERAL. . : 

769—Member’s designation of his estate as beneficiary of benefit certificate in violation of 
statute and by-law, held void, requiring distribution of death benefits directly to 
next of kin within classes of relatives designated by statute and identical by-law. 
First Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) 

§ 770. ———- STATUTORY PROVISIONS. 

770—Requirements of statute as to eligibility of beneficiaries cannot be waived by fraternal 
benefit society organized under statute, or member receiving certificate. or both. By-laws 
of fraternal benefit society are part of benefit certificate and will be enforced unless 
clearly against public policy or unreasonable. Ginsberg v. Butler et al. (Cal.) 

770—Designations of beneficiaries in benefit certificate must be within classes prescribed 
by. — conform to, statute. First Slovak Wreath of Free Eagle v. McCrann et al. 
CIDR Sik ba. & Sven & Grade tate} 6 oh es eee 

770—Person not related in any degree to insured could not he named bene ficiary of insured’s 
life . <! fraternal association. Burke v. District Grand Household of Ruth, No. 26, 
et a EER EPR Ee eee eee ne res fee ‘ 

770—-In determining whether plaintiff could be named as beneficiary in fraternal benefit 
society certificate which was in form of old line life insurance, laws applicable to old 
line life insurance companies held not to control, but statute relative to naming of 
beneficiaries in such certificate controls. One whose greatgrandmother was sister to 
insured’s father held related to insured by blood in fourth degree, and therefore could 
be named as beneficiary in fraternal! benefit society of life certificate. Turner et al. v. 
Brotherhood of American Yeomen et al. (Tex.) .. 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

é 


=e 


77-—Member’s designation of his estate as beneficiary of benefit certificate in violation 
of statute and by-law. held void, requiring distribuiion of death benefits directly to 
next of kin within classes of relatives designated by statute and identical by-law. 
First Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) 

777—-Widow never named as beneficiary of husband’s life policy in fraternal association, and 

having no death benefit certificate issued to her by association, held not entitled to sum 

devised under policy to ineligible beneficiary. Burke v. District Grand Household of 

Ruth, No. 26. et al. (La.) 


§ 779. CHANGE OF BENEFICIARY. 
§ 783. VESTED INTEREST OF BENEFICIARY. 
783—-Beneficiary in mutual benefit certificate, viving insured full power to change beneficiary, 


has no vested right therein. Havdel v. Widow’s Fund of Sahara Temple et al. (Ark.) 

783—-Beneficiary named in death benefit policy issued by fraternal association held not to 
have vested right in policy. Evans et al. v. Eureka Grand Lodge, Free and Accepted 
Masons, etc., et al. (Ia.) 

§ 784. ——- MODE OF CHANGING DESIGNATION. 

(5). Change by will. 

724¢5)---Will executed by member of benefit association in secretary’s presence was new 
designation of beneficiary in benefit certificate within by-law authorizing change of 
beneficiary by notifying secretary in writing. Haydel v. Widow’s Fund of Sahara 
TOR CO Be TAMER. ons ccc ceucedncanlnss Gee a ; 

§ 785. DEATH OF BENEFICIARY. BEFORE INSURED. 

785—Proceeds of benefit certificate, naming beneficiary who died before insured, held payable 
to latter’s estate on his death without having changed beneficiary. Haydel v. Widow’s 
Fund of Sahara Temple et al. (Ark.) 
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§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Beneficiary of mutual benefit certificate was entitled to money judgment on insured’s 
death and not limited to proceeds of assessment, where certificate provided for general 
fund which must first be resorted to before assessment was possible. Weiss v. Policy 
Holders’ Life Ins. Assn. (Cal.) . ; ‘ 
§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. : 
795—Member of mutual benefit association has no property rights in fund which association 
undertakes to pay upon his death, but only power of appointing beneficiary. First 
Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) oh 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Where fraternal policy made proceeds payable to beneficiaries or their legal represen- 
tatives, term “legal representatives” referred to persons who succeeded to benefits by 
operation of law. Sole heir of beneficiary of fraternal policy was entitled to recover 
proceeds of policy where beneficiary died intestate day after death of insured leaving 
personalty worth less than $1,000, and where proof of death was furnished to insurer 
within time provided by policy. Sovereign Camp, W. O. W. v. Snider. (Ala.) 
§ 797. RIGHTS OF CREDITORS. “ 
797—Death benefit certificate issued by fraternal benefit society organized under Tennessee 
laws prohibiting designation of creditor as beneficiary and whose by-laws made void 
assignment of certificate by member or beneficiary held not assignable to creditor by 
joint action of insured and beneficiaries to secure beneficiaries’ debt. Ginsberg v. Butler 
et al. (Cal.) oeebe ; ; : aes 
(F) ACTIONS FOR BENEFITS. 
§ 811. VENUE. 
811—-Statute permitting suits in case of life insurance to be brought at domicile of deceased 
or beneficiary held not applicable to fraternal associations so as to permit suits at 
beneficiary’s domicile. Jones v. International Order of Twelve of Knights and Daughters 
of Tabor for the Grand Temple and Tabernacle of Louisiana. (La.) 
§ 816. EVIDENCE. 
§ 817. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—-Insurer had burden to show that insured’s representations or warranties were 
false and made with intent to deceive, or were false and related to matters which 
increased risk. Sovereign Camp, W. O. W. v. Brock. (Ala.) ..................05- 
817(2)—-Fraternal insurance company had burden of showing forfeiture of policies because 
of nonpayment of monthly premiums. United Order of Good Samaritans v. Reavis. 
(Ark.) ; a icindbta wale wale acre Amin ing sa buts ior aiSt 4) SEN ie ean saa 
817(2)—Insurer had burden of proving that at time insured signed application for benefit 
certificate she knew she was suffering from physical disease and answered falsely. Weiss 
v. Policy Holders’ Life Ins. Assn. (Cal.) 
817(2)—In suit on life policy in fraternal mutual benefit organization, defendant had burden 
of proving forfeiture of policy by nonpayment of dues. Ellis v. Modern Mosaic Templars 
of T.ouisiana. (La.) 
§ 818. —— ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—Evidence that insured continuously pursued his occupation, requiring hard labor, 
held admissible on issue whether insured was afficited with syphilitic aortitis, angina 
pectoris and hypertrophy of heart when he applied for life certificate. Sovereign Camp, 
W. O. W. v. Brock. (Ala.) uct ee ‘ ; : 
$ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—-In action on ordinary whole life certificate, introduction of policy in evidence 
with proof of loss made out prima facie case. Sovereign Camp. W. O. W. vy. Batty. 
(Ala.) ‘ : : ; 
(4). Death or injury and cause thereof 
819(4)—-Evidence sustained finding that insured plasterer falling from scaffold sustained 
total permanent disability within life benefit certificate issued by fraternal order. 
Brinton v. Grand Lodge, A. O. U. W. (Neb.) preheat nea 5 pS ek 
819(4)——-Clause in constitution and by-laws of fraternal benefit society, defeating liability if 
member died from gunshot wound without eyewitness, held valid limitation. Evidence 
held to support finding that there was no eyewitness to fatal shooting of member, pre- 
cluding recovery by beneficiary under fraternal benefit certificate. Wertheimer v. 


Travelers’ Protective Ass'n of America. (U. S.) 
§ 820. AMOUNT OF RECOVERY. 
§ &21. —— IN GENERAL. 


821--Judgment for maximum amount collectible under certificate of mutual life insurance 
association was proper upon proof that association wrongfully refused to assess class 
to which insured helonged and did not claim that proper assessment would not yield 
maximum amount. Mutual Protective Assn. of Texas v. Woods. (Tex.) 

§ 824. CONDUCT IN GENERAL. 

§ &25. ——- QUESTIONS FOR JURY. 

(2). Avoidance or forfeiture. 

825(2)—Whether insured was afflicted with syphilitic aortitis, angina pectoris and hyper- 
trophy of heart when he applied for life certificate held for jury. Sovereign Camp. 
W. O. W. v. Brock. (Ala.) ‘ 
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825(2)—Whether certain monthly premiums were paid pursuant to policies issued by fraternal 





society held for jury on conflicting testimony. nited Order of Good Samaritans v. 
pe eI a REE AR SN er RE ie eer a 23 
825(2)—Beneficiary’s evidence to refute insurer’s evidence to sustain defense that insured 
made untrue warranties relative to her medical history in application for life — 
held insufficient for jury. Royal Neighbors of America v. Tate. (Ark.) 
(3). Death or injury and cause thereof. 
825(3)—In action on fraternal benefit society’s accident policy, whether insured’s death 
was caused by cerebral hemorrhage, or by concussion of brain received in collision 
with street car, held for jury. Order of United Commercial Travelers of America v. 
WE ine oo iis racn aus casastce ae asanenyee 3s pce ed Lea eeeae er 
§ 827. VERDICT AND FINDINGS. 
827—In action upon benefit certificate, judgment against insurer held supported by findings 
of fact. Weiss v. Policy Holders’ Life Ins. Assn. (Cal.) 785 
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